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REPEALS BY IMPLICATION IN FLORIDA: A CASE STUDY
ERNEST E. MEANS*
I. INTRODUCTION
By chapter 74-310, the 1974 Florida Legislature enacted a com-
prehensive Administrative Procedure Act (hereafter, APA) dealing
with all of the usual facets of administrative procedure.' As is al-
ways the case, there was a problem concerning the relationship that
was to exist between the new act and existing statutory provisions
on the same subject-that is, those prescribing the various adminis-
trative procedures to be followed by particular state agencies. Chap-
ter 74-310 dealt with this problem forthrightly; in section 3, the act
stated the intent of the legislature "to make uniform the rulemaking
and adjudicative procedures used by the administrative agencies of
this state." Section 3 then continued:
To that end, it is the express intent of the legislature that the
provisions of this act shall replace all other provisions in the
Florida Statutes, 1973, relating to rule making, agency orders,
administrative adjudication or judicial review, except marketing
orders adopted pursuant to chapters 573 and 601, Florida Statutes,
and that the division of statutory revision of the joint legislative
management committee is directed to prepare a reviser's bill to
conform the Florida Statutes to such intent.2
It is difficult to imagine language better calculated to bring about
statewide uniformity of administrative procedures. After all, its
apparent effect was to leave the new act as the sole statutory basis
for administrative procedures relating to rulemaking, adjudication,
agency orders, and judicial review.
Unfortunately, this apparent certainty proved illusory. Even now,
the extent to which statewide uniformity was actually achieved by
the 1974 act is very much in doubt. The reviser's bill which would
have deleted from the Florida Statutes all existing statutory provi-
sions "relating to" the named elements of administrative procedure
was never enacted by the legislature. Finally, during the 1978 legis-
lative session-four years after the enactment of chapter 74-310 and
* Research Associate, Florida State University College of Law. B.A. 1948, Wittenberg
University; M.S. 1951, University of Wisconsin; Ph.D. 1958, University of Wisconsin; LL.B.
1964, University of Florida. Director, Division of Statutory Revision and Indexing, Joint
Legislative Management Committee, Florida Legislature 1967-1977.
1. Ch. 74-310, 1974 Fla. Laws 952 (current version at FLA. STAT. ch. 120 (1977 & Supp.
1978)).
2. Id. § 3 (current version at FLA. STAT. § 120.72(1) (a) (Supp. 1978)).
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its forthright statement of the extent to which that act replaced
existing law-the legislature amended the statement of legislative
intent. The intent to make uniform the rulemaking and adjudica-
tive procedures used by state agencies was retained; however, preex-
isting statutory provisions were to be "superseded" (the earlier word
was "replaced") only "to the extent such provisions conflicted with
chapter 120."1
The limited objective of the present paper is to trace the events
and decisions by which the Florida Legislature boldly opted for
complete, uncompromising statewide uniformity; then vacillated
when faced with the harsh consequences of its decision; and finally,
after four years, substantially retreated from the objective it had
set. It will discuss the theory and extent of the repeal that occurred
with the enactment of the new APA. It will further inquire whether,
by some theory of the revival of repealed statutes, the option exer-
cised by the 1978 legislature was one properly before it.
I. THE APA REVISER'S BILL
In legal contemplation, reviser's bills are much like other legisla-
tive bills. They must be introduced and go through the legislative
process of being passed by both houses and presented to the Gover-
nor for his approval. However, they differ from other legislative
proposals in at least one important respect: if properly prepared,
they are utterly devoid of any consideration of policy. Reviser's bills
are prepared by the reviser for the sole purpose of purifying the
language of the Florida Statutes.4 Their enactment is absolutely
essential if the codified law is to remain current and useful. Printer's
errors, editorial errors, and the like need to be corrected. Statutory
provisions that have become obsolete with the passage of time or the
occurrence of other statutory contingencies need to be deleted. The
language of the statutes needs to be conformed to implied amend-
ments and repeals that have obviously occurred as a result of succes-
sive legislative enactments.
It is difficult to imagine a piece of legislation other than a reviser's
bill that does not carry at least some suggestion of public policy;
after all, even the naming of a bridge implies public approval of the
namesake. However, the reviser's bill is intended only to conform
the language of the published law to some change that has already
occurred or to a legislative intent that has already been announced
or otherwise established. Anything in a reviser's bill that does more
3. FLA. STAT. § 120.72(1) (a) (Supp. 1978).
4. Jones v. Christina, 184 So. 2d 181 (Fla. 1966).
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than this is in error and should be deleted from the bill prior to
legislative approval.' The reviser's bill that was mandated by chap-
ter 74-310 differed from other reviser's bills only in that it was ex-
pressly mandated. It should have been prepared even in the absence
of the mandate.
A. Policy Decisions in Preparation
Although the basic intent of the Florida Legislature in the enact-
ment of chapter 74-310 was very forcefully and clearly stated, it was
still necessary for the reviser and his staff to make a number of what
they considered "policy decisions." On the theory that it will en-
hance the reader's appreciation and understanding of the true di-
mensions of the problem under discussion, these issues and their
solutions will be briefly described.
1. Delete or Conform?
There was some initial confusion among the reviser's staff con-
cerning the function that was to be performed by the reviser's bill.
Earlier, at the request of the legislative leadership, the reviser's staff
had reviewed the repealer section that had been added to Commit-
tee Substitute for Senate Bill 892 in th6 House of Representatives,
which was ultimately enacted into chapter 74-310, the Administra-
tive Procedure Act. That earlier version of Committee Substitute for
Senate Bill 892 provided that:
Section 3. To conform other statutes to this act, the following laws
are repealed or amended. This list is not to be considered complete
for it is the intent of the legislature that all rule-making and hear-
ings ... following the effective date of this [sic] be done in accord-
ance with the provisions of this act. Provided, however, that this
act is not intended to repeal time requirements provided by law
which are not specifically repealed by this section.'
There then followed seventy-seven subsections consisting of amend-
ments and repeals of existing provisions of the Florida Statutes.
However, the bill indicated that the list was not to be considered
complete.
On the basis of its review, the reviser's staff had concluded that
5. It is arguable that reviser's bills are unique in being the only form of legislative proposal
that every legislator has a positive duty to support with his vote. On the one hand, they are
devoid of any policy implication with which he can disagree. On the other hand, they are
essential to the accurate publication of the law, a goal to which the legislature and every
member is surely committed.
6. FLA. H.R. JOUR. 919 (Reg. Sess. 1974).
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the specific repealers and amendments did not accurately reflect the
intended impact of the proposed act on existing statutory provi-
sions, in that they eliminated numerous provisions for which the
proposed bill contained no substitutes. Since it was apparent that
there was not sufficient time in the half session that remained to do
the massive spadework required to identify the provisions that had
to be dealt with, the staff recommendation was that the section
containing specific repeals and amendments should be cut out of the
bill and be replaced by a strong statement of legislative intent that
conflicting or superseded provisions of existing law were repealed by
implication. There would be plenty of time to prepare the specific
repealers in time for enactment at the next session.7' The recommen-
dation was adopted.
At first, the staff assumed, perhaps carelessly, that it was pro-
ceeding under the same guidelines that had guided the drafting of
the earlier repealer section. However, they soon became aware that
the final version of the bill, enacted as chapter 74-310, proceeded
on a very different theory. The staff concluded that its task was to
prepare a bill that marked for deletion all provisions of the 1973
Florida Statutes that related to "rule-making, agency orders, ad-
ministrative adjudication or judicial review," as having been
"replaced by" the new APA. Not only was this the clear meaning
of the language employed in its mandate, but it made good sense.
How better to achieve the stated primary goal of statewide uniform-
ity than to make the new APA the sole statutory basis for the ad-
ministrative procedures of all state agencies? Of course, it was an-
ticipated that some corrective drafting would be required as a result
of some of the deletions-"replacing our divots," they called it.
2. Format
Normally the repeal of a section of the Florida Statutes, or of any
whole segment of a section, is accomplished by a simple statement
in the directory language of a section of the bill. However, in the
case of this bill, the very purpose of which was to mark for deletion
statutory provisions relating to the various aspects of administrative
procedure, it was decided that the full text of all language proposed
to be deleted should be set out in the bill for the convenience of
those who would later consult it for review or other purposes. The
advantage of this procedure seemed to outweigh the disadvantage
resulting from the added bulk.
7. Letter from Ernest Means, Director of Division of Statutory Revision, to Senator Bar-
ron, Chairman of the Senate Committee on Rules and Calendar (Apr. 30, 1974).
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Another decision as to bill format was intended to reduce the bulk
of the final bill. Under normal bill drafting procedure, a separate
section of the bill-with separate directory language-is devoted to
each Florida Statutes section dealt with, or each group of related
sections dealt with similarly. Since the purpose of this bill was
simply to identify language that was to be deleted, it seemed appro-
priate to include all of the hundreds of sections involved in a single
section of the reviser's bill. By thus avoiding the necessity of repeat-
ing the directory language of hundreds of sections, it was estimated
that at least fifty pages were saved. Since the sections were in nu-
merical order, there was no cost in loss of convenience.
3. Construing the Mandate
Although the language of section 3 of the act was very clear in its
statement of basic legislative intent, it was evident that it could not
be applied literally. The words, "the provisions of this act shall
replace all provisions . . . relating to rule-making, agency orders,
administrative adjudication or judicial review" would, for example,
have required the deletion of provisions relating exclusively to agen-
cies that were exempt from the act. Therefore, the passage in ques-
tion was applied as though it read, "provisions . . .are replaced
...insofar as they relate to the agencies to which chapter 120 is
intended to apply."
Similarly, if literally applied the words requiring the deletion of
provisions relating to judicial review would have 'reached judicial
review provisions that had nothing to do with administrative proce-
dure. Therefore, that passage was applied as though it read,
"judicial review of administrative action."8
4. Procedure Versus Substance
Applied literally, the provision that the act was to replace provi-
sions "relating to . . . rule-making" would require deletion of the
various statutory grants of rulemaking authority to specified agen-
cies. Obviously, this could not have been intended. The new act was
procedural and could not have been intended to replace substantive
grants of rulemaking authority. This consideration raised the ques-
tion of just where the line was to be drawn between matters of
procedure and matters of substance in identifying the provisions
that were to be deleted.
No lengthy contemplation was required to reach the conclusion
8. A subsequent reviser's bill initiated an amendment that incorporated the added words
into the statute.
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that a technical distinction of the kind that often divides the mem-
bers of an appellate court could not have been intended.' The deci-
sion was that the preparation of the reviser's bill should proceed on
the basis of a colloquial definition of procedure. If a provision under
scrutiny had simply to do with the way something was to be done,
as opposed to the grant of authority to do it, and if a provision re-
lated to one of the named elements of administrative procedure, it
would be marked for deletion.
5. Trials De Novo
It occurred early to the reviser's staff that the judicial procedure
involved in a trial de novo differed substantially from that usually
employed in the review of administrative action. Should provisions
for trial de novo be marked for deletion? Further analysis of the
context of the dozen or so occurrences of the term in the Florida
Statutes established that trial de novo is sometimes provided in lieu
of administrative action, and sometimes in review of it. It was de-
cided that trial de novo in lieu of administrative action should be
left untouched as not relating to judicial review of administrative
action. By inverse reasoning, trial de novo in review of administra-
tive action should be marked for deletion.
6. Two-tiered Adjudication
Early in the preparation of the reviser's bill, the staff briefly expe-
rienced concern at the thought that literal application of the man-
date of chapter 74-310 would require deletion of important statutory
provisions for what were thought of as "two-tiered adjudication."
Examples were to be found in the roles of the Industrial Relations
Commission, under chapter 443, Florida Statuteso and the Career
Service Commission, under chapter 110, Florida Statutes." It
seemed inconceivable that the legislature had intended to oblit-
erate such important and ongoing administrative procedures. Had
it done so inadvertently? After all, such provisions relate, in a
sense, to administrative adjudication. If provisions had been re-
pealed in error, there was no authority in the reviser to correct the
error.
A feeling of relief was apparent when a rationalization for preserv-
9. See Markert v. Johnston, 367 So. 2d 1003 (Fla. 1978); Avila S. Condominium Ass'n v.
Kappa Corp., 347 So. 2d 599 (Fla. 1977); Johnson v. State, 336 So. 2d 93 (Fla. 1976); In re
Florida Rules of Criminal Procedure, 272 So. 2d 65 (Fla. 1972) (Adkins, J., concurring);
Bamber v. State, 300 So. 2d 269 (Fla. 2d Dist. Ct. App. 1974).
10. (1977).
11. (1977).
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ing such procedures was discovered, and the answer lay in the view
that such procedures constituted administrative review rather than
adjudication. "Administrative review" was not one of the named
elements of administrative procedure for which the act mandated
replacement by the new APA, and the relevant statutory provisions
could therefore be omitted from the reviser's bill.
7. Chapter 120 References
Very frequently encountered in the Florida Statutes are innocu-
ous appearing cross references to chapter 120-for example, provid-
ing that a hearing or other administrative activity is to be conducted
in the manner prescribed by chapter 120. For at least two reasons,
the staff concluded that such references should be systematically
deleted. Even assuming that the references were to the new APA,
they were superfluous. The applicability of the new act did not in
any manner depend upon such references, 12 since the new APA ap-
plied by its own force to all state agencies that were not expressly
exempted, and since it was clearly intended to constitute the sole
statutory basis for administrative procedures.
Actually, there was no basis for assuming that the numerous cross
references to chapter 120 were intended to refer to the new APA.
Since they necessarily predated the enactment of chapter 74-310,
their only possible effect was to incorporate by reference the provi-
sions of the earlier APA, which had originally been enacted in
1961.'3 But it was the inadequacies of the earlier APA that led to
the 1974 revision.
In Florida, as in all other states, standard doctrine holds that such
an incorporation by specific reference is of the wording of the refer-
enced provision as it existed at the time of the incorporation. 4
Moreover, the standard doctrine prescribes that, in the absence of
an expression of legislative intent to the contrary, the wording as
incorporated by reference is not affected by anything that subse-
quently happens to the referenced provision, even its repeal.' 5
In other words, as of the time a reference to chapter 120 was
12. Ch. 78-95, § 1, 1978 Fla. Laws 146 (codified at FLA. STAT. § 120.722(3) (Supp. 1978)).
The legislature provides that: "Deletions of references to chapter 120 in this act do not imply
that chapter 120 is not applicable; except where expressly noted otherwise, references to
chapter 120 are deleted as unnecessary and repetitious." Nevertheless, ch. 78-95 not only
retained a substantial number of preexisting cross references to ch. 120, but also added some.
It is submitted that all such references should be deleted as redundant.
13. Ch. 61-280, 1961 Fla. Laws 538 (repealed 1974).
14. Overstreet v. Blum, 227 So. 2d 197 (Fla. 1969); Williams v. State, 125 So. 358 (Fla.
1930).
15. Overstreet v. Blum, 227 So. 2d 197 (Fla. 1969); Williams v. State, 125 So. 358 (Fla.
1930).
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enacted, the referenced provision had two separate existences: one
as a section of chapter 120 and the other as incorporated by refer-
ence in a substantive provision of the Florida Statutes. The provi-
sion could be altered, or even repealed, as a section of chapter 120
without its existence or wording as incorporated in the substantive
section being affected. It was clearly arguable that the various sub-
stantive provisions of the Florida Statutes that contained such ref-
erences to chapter 120 continued to be controlled by the old APA
rather than the new one; a most incongruous and confusing asser-
tion. It was quite apparent that nothing but mischief could result
from failure to mark for deletion the existing cross references to
chapter 120.11
There were other issues of varying difficulty. However, those al-
ready described are sufficiently representative to serve the present
purpose, which is primarily to illustrate the nature of the problems
encountered in preparing the reviser's bill.
B. Review by Joint Committee Staff
Before the mammoth reviser's bill mandated by chapter 74-310
could be drafted, it was necessary to identify the hundreds of provi-
sions of the Florida Statutes that related to "rulemaking, agency
orders, administrative adjudication, or judicial review." Since the
wording of such provisions could be expected to vary almost infi-
nitely, the use of indices, electronic search, and the like did not
seem promising. Basically, the procedure followed was simply to
scan the three and a half million words of the Florida Statutes for
the purpose of identifying the provisions involved. Although this
arduous task was begun soon after the legislative session which
created the new APA, the real work of analyzing the provisions so
identified and drafting the reviser's bill had to await completion of
the regular editorial work of producing the 1974 Supplement to the
Florida Statutes. The serious work started about the middle of Oc-
tober 1974.
The mechanical task of putting together a bill of nearly 600 pages
16. An amendment to § 57 of ch. 78-95, adding a new paragraph to § 120.72(1) of the
Florida Statutes, probably cured this particular defect. The new paragraph reads:
(b) Unless expressly provided otherwise, a reference in any section of the Florida
Statutes to chapter 120, Florida Statutes, or to any section or sections or portion
of a section of chapter 120, Florida Statutes, shall hereby include, and shall be
understood as including, all subsequent amendments to chapter 120 or to the refer-
enced section or sections or portions of a section.
Ch. 78-95, § 57, 1978 Fla. Laws 146 (codified at FLA. STAT. § 120.72(1) (b) (Supp. 1978)).
However, such references should nevertheless be deleted from the statutory text as redun-
dant.
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would have been nearly insurmountable by the recently obsolete
technology of typing and cutting and pasting. Fortunately, the text
of the Florida Statutes had by then been entered into computer
memory, and the new procedures for automated bill preparation
were available, albeit with some bugs.
As the early April convening of the 1975 legislative session ap-
proached, a review-facilitating procedure was hit upon. Beginning
in mid-March, successive segments of the reviser's bill were sent to
the joint committee staff in the form of computer printout. 7 Each
segment consisted of affected sections of completed Florida Statutes
chapters. Within each segment, sections appeared in section num-
ber order.
As soon as work on the reviser's bill was completed, the reviser's
staff set about preparing what they called the "supplemental bill."
The basis for this enterprise was the feeling that the mandate of
chapter 74-310 was not entirely rational in limiting its directive to
the deletion of provisions of the 1973 Florida Statutes. Simply as a
matter of logistics, it should have been realized that some of the
hundreds of bills to be enacted in the 1974 legislative session would
be inconsistent with the new APA, but without there being any
actual intention of superseding that legislation. There was no funda-
mental reason to treat procedural provisions enacted or substan-
tially amended during the 1974 session any differently than the
corresponding provisions of the 1973 Florida Statutes. Of course,
when there was such an intent to supersede the provisions of the
APA by 1974-legislation, that intent could be expressed in the legis-
lation.
Although the reviser was obviously bound by the clear terms of
the mandate expressed in chapter 74-310, he voluntarily prepared
the separate supplemental bill so that the legislature could, if it
wished, address its attention to provisions that had been added or
substantially amended in 1974.11
By May 7, 1975-well into the second half of the legislative ses-
sion-the staff of the Joint Administrative Procedures Committee
17. Normally reviser's bills are submitted to the house and senate rules committees for
review and introduction. However, in this instance it seemed appropriate for the reviser's bill
to be reviewed by the staff of the Joint Administrative Procedure Committee. The joint
committee was established by the act which created the new APA. One of the duties expressly
given to the new joint committee was to "[rieport to the legislature at least annually, no
later than the first week of the regular session, and recommend needed legislation or other
appropriate action." Ch. 74-310, § 2, 1974 Fla. Laws 952 (current version at FLA. STAT. §
11.60(a) (e) (1977)). The revisers secured the permission of both rules committees to submit
this particular reviser's bill directly to the joint committee for review.
18. Since the supplemental bill was never dealt with any differently than the main re-
viser's bill, no consistent attempt will be made in the following discussion to distinguish
between them.
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had reviewed only approximately one-third of the proposed reviser's
bill, but expressed substantial disagreement with its contents."' The
committee's staff director provided the reviser with a xerox copy of
the proposed reviser's bill annotated with handwritten comments of
the committee staff members who had reviewed it. Examination of
the handwritten comments quickly revealed the basis for the differ-
ence of opinion. In perhaps ninety percent of the instances in which
the committee staff had rejected a proposed deletion in the reviser's
bill, the handwritten comment indicated concern that there was no
corresponding or equivalent provision in the new APA.
By letter to the director of the Joint Administrative Procedures
Committee, the reviser firmly stated the various arguments sup-
porting the basis upon which the reviser's bill had been prepared."
He pointed out that there was no warrant in the language of the new
APA for the position that the committee staff had taken. To the
contrary, the mandate of chapter 74-310, by which the new APA had
been enacted, stated very clearly "that the provisions of this act
shall replace all other provision in the Florida Statutes, 1973, relat-
ing to" the various elements of administrative procedure. In no way
was it even suggested that only those provisions for which a corre-
sponding provision was to be found in the new APA were to be
considered as having been replaced.
The reviser also urged that the position of the joint committee's
staff was obviously incompatible with the stated legislative intent
to provide for statewide uniformity of rulemaking and adjudicative
procedures. It would certainly not help the cause of uniformity to
preserve statutory procedural aberrations merely because there were
no corresponding provisions in the new APA. Finally, the reviser
pointed out that although earlier versions of Senate Bill 892 con-
tained language that was consistent with the position that the com-
mittee staff had taken, the language had been removed from the bill
prior to final enactment. 2'
The same arguments were repeated at an early morning staff
meeting held in the office of Senator Philip D. Lewis, Chairman of
19. Letter from Carroll Webb, Executive Director of the Joint Administrative Procedure
Committee, to Ernest Means, Director of Division of Statutory Revision (May 7, 1975).
20. Letter from Ernest Means, Director of Division of Statutory Revision, to Carroll
Webb, Executive Director of the Joint Administrative Procedure Committee (May 19, 1975).
21. For example, the so-called repealer section had previously read: "[lto conform other
statutes to this act, the following laws are repealed or amended;" FLA. S. JOUR. 557 (Reg. Seas.
1974). Similarly, in the final draft of the reporter for the Florida Law Revision Commission,
from which the new APA was finally adapted, the section dealing with contested proceedings
would have applied "whenever constitutional right or a statute other than this act requires a
hearing." FLORIDA LAW REvISION COUNCIL, 7 PRELIMINARY MATERIALS DEALING WITH THE FLORIDA
ADmIsTRIva PROCEDURE ACT 16 (1974) (emphasis added).
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the Joint Administrative Procedure Committee. The meeting was
also attended by Senator Harry Johnston, who had been designated
to sponsor the reviser's bill if introduced, and several staff persons,
including the director of the joint committee and the reviser. Both
senators acquiesced in the position, urged by the reviser, that all
provisions relating to the various named elements of administrative
procedure should be marked for deletion, whether or not there was
a corresponding provision in the new APA. The two senators decided
to go ahead and introduce the reviser's bill as proposed, and it was
indeed introduced in the Senate on April 24 as Senate Bill 604 and
referred to the Committee on Rules and Calendar.12
At the early morning meeting, the reviser attempted to dissuade
the two senators from introducing the reviser's bill without further
staff review. The joint committee staff had not reviewed the bill in
its entirety, and the review that it had accomplished had proceeded
on a faulty theory. However, the senators persisted. There is no
indication that Senate Bill 604 was ever seriously dealt with follow-
ing its introduction. On May 20 the Committee on Rules and Calen-
dar requested a fifteen day extension for consideration of the bill.
However, the bill died in that committee with the end of the ses-
sion.2
C. The Reviser's Bill in the 1976 Session
At the demand of the legislative leadership, expressed through
the executive director of the Joint Legislative Management Com-
mittee, the reviser's bills were updated with the product of the 1975
session. No attempt was made to review the original judgments that
had gone into the preparation of the reviser's bill. Rather, the up-
date objective was merely to conform the language of the bill to
legislative changes made in the 1975 session. If a section had been
repealed, it was removed from the bill; if the language marked for
deletion had been altered by amendment, the wording of the bill
was changed accordingly.24 The updated reviser's bills were pre-
pared for introduction in both houses of the legislature. They were
prefiled in the house on February 13, 1976, and referred to the Com-
mittee on Governmental Operations. They were formally introduced
22. FLA. S. JOUR. 144 (Reg. Sess. 1975).
23. LEGISLATIVE INFORMATION DIVISION OF THE JOINT LEGISLATIVE MANAGEMENT COMMITTEE,
FLORIDA HISTORY OF LEGISLATION 160 (Reg. Sess. 1975).
24. However, if a new statute containing procedural language relating to rulemaking,
agency orders, administrative adjudication, or judicial review had been enacted during the
1975 session, no attempt would have been made to incorporate that section into the reviser's
bill, for that would have been a later expression of the legislative will, superseding the will of
the 1974 legislature as expressed in ch. 74-310.
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and referred on April 4, but died in that committee at the end of
the session.25
D. The Reviser's Bills in the 1977 Session
At the very end of the 1976 session, the presiding officers of the
two houses jointly addressed a letter of instruction to the Joint
Administrative Procedure Committee, directing it to review the re-
viser's bill for consideration by the next legislature. The stated pur-
pose of the review was "to determine whether and to what extent
[the bills] alter substantive rather than procedural provisions of
law. ' ' 21 The committee was to submit its report and recommenda-
tions to the presiding officers "no later than forty-five days prior to
the next regular legislative session." 7
In order to facilitate this review of the bills by the joint committee
staff, the reviser again updated the language of the bills, this time
with the product of the 1976 session. In addition, in view of the long
lapse of time since the original mandate of chapter 74-310, and with
the concurrence of the director of the joint committee staff, the
reviser's bill and the supplemental bill were combined. 21
The staff of the Joint Administrative Procedures Committee sub-
mitted its report to the chairman of that committee by letter dated
April 18, 1977, well into the 1977 legislative session. After quoting
the mandate of chapter 74-310 which guided the preparation of the
reviser's bill, and observing that the reviser's bill had been prepared
according to a literal interpretation of that mandate, the report
indicated that it was the position of the committee staff that only
those procedural provisions that "would cause a conflict with the
provisions of Chapter 120" should be replaced.29 Attached to the
25. LEGISLATIVE INFORMATION DIVISION OF THE JOINT LEGISLATIVE MANAGEMENT COMMITTEE,
FLORIDA HISTORY OF LEGISLATION 396 (Reg. Sess. 1976).
26. Letter from Senator Barron, President of the Senate, and Representative Tucker,
Speaker of the House, to Representative Hector, Chairman of the Joint Administrative Proce-
dure Committee (June 2, 1976).
27. Id.
28. The updated version of the reviser's bill was not submitted to the Joint Administrative
Procedure Committee staff until the end of October 1976, since its preparation could not
begin until the text of the Florida Statutes had been editorially updated with the product of
the 1976 session.
29. Report from Carroll Webb, Executive Director of the Joint Administrative Procedure
Committee, to Senator Lewis, Chairman of the Joint Administrative Procedure Committee
(Apr. 18, 1977). Specifically the report indicated:
When your staff reviewed this bill, we followed a different premise. We concluded
that the Legislature intended that all provisions contained in the Florida Statutes
that related to rule-making, agency orders, administrative adjudications, or judicial
review are to be replaced if their retention would cause a conflict with the provisions
of Chapter 120. Further, these sections of the Florida Statutes that relate to the
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report was a list of approximately 400 sections the staff believed
could "safely be removed from the Florida Statutes."3'
The reviser reacted quickly and forcefully. By letter, dated the
following day, to the chairman of the joint committee, he asserted
that the staff report was "based on faulty premises and a gross
misreading of Chapter 74-310." 31 He pointed out that the repeals by
chapter 74-310 had taken effect on January 1, 1975, the effective
date of the act, and that it was not within the present power of the
legislature to restore repealed provisions by simply deleting them
from the reviser's bill.2 He further pointed out that the joint com-
mittee staff's construction of the mandate, according to which pro-
visions relating to the various elements of administrative procedure
would be replaced by the APA only if they conflicted with it, was
"not only unwarranted by the language of the act, but completely
nullifies the statement of legislative intent contained therein. '3
Left unmentioned was another obvious fact-that the report of
the joint committee staff was not at all responsive to the instruc-
tions of the presiding officers. According to their letter of June 2 to
the chairman of the joint committee, the purpose of the review was
to ascertain the extent to which the reviser's bills "alter substantive
rather than procedural provisions of law. 31 4 The resulting report
ignored these guidelines in concluding that the APA should be con-
strued as replacing only those provisions that were in conflict with
chapter 120.
The decision of the joint committee was to follow the recommen-
activities named above should not be replaced if their removal would leave a void
or vacuum that [neither] the provisions of Chapter 120 nor any other section of
the Florida Statutes would fill. Admittedly, the preparation of the bill and our
review of the bill are based on two different premises.
30. Id. Of course, the committee did not mean this literally. What was no doubt intended
was that the listed sections could be treated as indicated in the reviser's bill. Actually, only
a very few of the sections involved were marked for total deletion.
31. Letter from Ernest Means, Director of the Division of Statutory Revision, to Senator
Lewis, Chairman of the Joint Administrative Procedure Committee (Apr. 19, 1977).
32. At the time this letter was prepared, the author was not aware of the Florida preced-
ents partially supporting the proposition that, as a result of the biennial enactment of the
Florida Statutes into positive law, previously repealed provisions contained therein may be
considered as having been revived by reenactment. See notes 101-144 infra and accompanying
text. According to this principle, adoption of the 1975 Florida Statutes as the official law of
the state by the 1975 legislature would be understood as reviving the hundreds of provisions
that were repealed by ch. 74-310, but which were never removed from the Florida Statutes
because of failure to enact the reviser's bill.
33. Letter from Ernest Means, Director of Division of Statutory Revision, to Senator
Lewis, Chairman of the Joint Administrative Procedure Committee (Apr. 19, 1977).
34. Letter from Senator Barron, President of the Senate, and Representative Tucker,
Speaker of the House, to Representative Hector, Chairman of the Joint Administrative Proce-
dure Committee (June 2, 1976).
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dation of its own staff. Upon being so informed, the Statutory
Revision Division prepared copies of a bill conforming to the staff
report for introduction. 6 No formal action was taken on the reviser's
bill during the remainder of the 1977 legislative session. Apparently,
the leadership decided to rely instead on an interim analysis by the
Administrative Procedures Subcommittee of the House Committee
on Governmental Operations, for that is the course of action that
finally materialized.
III. ACTION BY THE 1978 LEGISLATURE
During the interim between the 1977 and 1978 legislative sessions,
the Administrative Procedures Subcommittee of the House Com-
mittee on Governmental Operations reviewed the version of the
reviser's bill that had been prepared for review by the Joint Admin-
istrative Procedures Committee staff prior to the 1977 session. The
product of the committee's labor was introduced as House Bill 1075
during the 1978 legislative session and, with minor amendments not
relevant here, was enacted into law as chapter 78-95. 31
Most relevant to the present discussion was the act's amendment
of section 120.72(1), Florida Statutes38 which contained the lan-
guage upon which the reviser's bill had been based.
The intent of the Legislature in enacting this complete revision
of chapter 120, Florida Statutes, is to make uniform the rule-
making and adjudicative procedures used by the administrative
agencies of this state. To that end, it is the express intent of the
Legislature that chapter 120 shall supersede all other provisions in
the Florida Statutes, 1977, relating to rule-making, agency orders,
administrative adjudication, licensing procedure, or judicial re-
view or enforcement of administrative action for agencies as de-
fined herein to the extent such provisions conflict with chapter 120,
unless expressly provided otherwise by law subsequent to January1, 1975, -hepoi~ooftsh iehaeteela leear<het-rO i
in -the- Florida-  t-atutes,- 147'3,- 4elting-te-r-,le-ma~ingr-ageney-or-
35. This was probably an overstatement. As will be seen from the present discussion, the
joint committee staffs position represented only a partial retreat from the principle of uni-
formity as mandated by ch. 74-310. Its consequences were more in the direction of creating
confusion than in actually retreating from the requirement of uniformity. See note 158 infra
and accompanying text.
36. Actually, when the 1978 legislature enacted legislation conforming to this recommen-
dation of the joint committee staff, it was found necessary to amend the APA's statement of
legislative intent to provide that provisions of existing law would be "superseded" by the new
APA only to the extent that they were in "conflict" with it. Ch. 78-95, § 57, 1978 Fla. Laws
146 (codified at FLA. STAT. § 120.72(1) (Supp. 1978)).
37. Ch. 78-95, 1978 Fla. Laws 146.
38. (1977).
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de&,-adiitieemive -djudieatin -op jdiiei4eviewof admnimistra-
•t4w'eeetiom except for marketing orders adopted pursuant to chap-
ters 573 and 601.31
The changes wrought through the amendment of section 120.72(1)
by chapter 78-95 had varying degrees of potential relevance for the
present discussion. Briefly, the changes and their relevance include:
(1) The word "supersede" was substituted for the word
"replace" as the operative verb. Although the word "supersede"
imports a different qualitative connotation than the word "replace,"
the difference is hardly sufficient to warrant discussion. Both words
necessarily carry the meaning that the prior law is repealed and
chapter 120 is installed in its place.
(2) The most basic and important change-at least, from the
standpoint of the present discussion-consisted of the insertion into
the repeal formula of an added, limiting condition to the repeal of
existing statutory provisions as having been superseded by chapter
120. Under the amended formula of section 120.72(1), in order to
qualify as a provision that is superseded (formerly "replaced"), the
existing statutory provision must not only "relate to" one of the
named elements of administrative procedure; it must also "conflict
with" chapter 120.
(3) "Licensing procedure" and "enforcement of administrative
action" were added as elements of administrative procedure relative
to which provisions of existing laws are, in the event of conflict with
chapter 120, superseded by chapter 120. However, it is doubtful that
the addition of either concept to the repeal formula will make much,
if any, difference. As to "licensing procedure," existing statutory
provisions wre already marked for deletion in the original reviser's
bill as relating to the category of "agency orders" or "administrative
adjudication."
As to the element of "enforcement of administrative action," it
would seem that the requisite conflict with chapter 120 would be
precluded by the introductory phrase of section 120.69, the APA
section dealing with enforcement of agency action. It reads:
"[E]xcept as otherwise provided by statute." One must wonder,
then, at the logic of adding this particular element.
In any event, it would seem that the addition of the concept of
"conflict with chapter 120" to the statement of legislative intent
rendered the requirement that the repealed provisions, "relate to"
39. Ch. 78-95, § 57, 1978 Fla. Laws 146 (codified at FLA. STAT. § 120.72(1)(a) (Supp.
1978)). Language added to this section is printed in underscored type, and language deleted
is printed in struck-through type.
1979]
438 FLORIDA STATE UNIVERSITY LAW REVIEW [Vol. 7:423
the various elements of administrative procedure quite meaningless.
One may ask, how could an existing statutory provision conflict
with chapter 120 without relating to rulemaking, agency orders,
administrative adjudication, or judicial review? In fact, if, by some
twist of logic, a provision could do so, it would stand repealed by
implication anyway, by the standard canons of statutory construc-
tion.
(4) The existing laws that were to be subject to being superseded
by chapter 120 in the event of conflict with that chapter were identi-
fied as provisions of the 1977 instead of 1973 Florida Statutes. This
change probably does no more than recognize the operation of the
principle that one legislature cannot bind a subsequent legislature.
Whereas the 1974 legislature could not extend the repeal principle
to the product of the 1975 and subsequent legislative sessions, 0 this
legislature could extend the principle to the product of all sessions
through that of 1977.
(5) A further condition was added to the superseding of existing
law by chapter 120. In the event of conflict with that chapter, such
law would be superseded "unless expressly provided otherwise by
law subsequent to January 1, 1975." It is tempting to infer that the
use of the January 1, 1975 date in this context revealed an intent
that the changed formula enacted by chapter 78-95 be applied retro-
actively to the effective date of chapter 74-310. However, a more
practical rationale is that the committee simply did not wish to
jeopardize the various specific exemptions from chapter 120 that
have been enacted during the 1975 and subsequent sessions.
Although the amendment of the legislative intent statement of
section 120.72(1), Florida Statutes,4 is especially important to the
present discussion, it was by no means the sole purpose of chapter
78-95. As indicated by section 1 of that act, "[t]he primary purpose
of this act is to repeal or amend various provisions of the Florida
Statutes containing procedural language superseded by or made
redundant by chapter 120."I- The amended section 120.72(1) estab-
lished just which existing provisions of the Florida Statutes had
been so superseded-i.e., those which "related to" one of the named
elements of administrative procedure and were also in conflict with
chapter 120. The pamphlet law version of the act was 242 pages long
and amended or otherwise dealt with approximately 500 sections of
the Florida Statutes. It was truly a massive legislative effort.
40. It could, of course, have included the product of the 1974 session, but preferred not
to.
41. (1977).
42. Ch. 78-95, § 1, 1978 Fla. Laws 146 (codified at FLA. STAT. § 120.722(1) (Supp. 1978)).
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IV. CHAPTER 78-95: REASONABLE?
By inserting the limiting concept of "conflict with chapter 120"
into the statement of legislative intent contained in section
120.72(1), Florida Statutes,43 the house subcommittee apparently
sought to reduce the extent of implied repeal resulting from the new
APA, and to retreat from the ideal of statewide uniformity. In order
to determine whether the 1978 legislature acted reasonably it will
be necessary to discuss a number of peripheral questions: Did repeal
occur as a result of the 1974 act? How did it occur? What was its
extent? When did it take effect? Had the repealed provisions been
revived in any way prior to the 1978 session? Did chapter 78-95 itself
operate to revive the previously repealed provisions that it otherwise
failed to deal with?
A. Did Repeal Occur?
1. The Rationale of Repeal
The enactment, amendment, or repeal of statutory law is a func-
tion of sovereign power that is entrusted solely to the legislature."
By the nature of the legislative process, legislative enactment of new
laws is necessarily accomplished expressly. However, the amend-
ment or repeal of existing statutory law may be either expressed or
implied, and is as efficacious the one way as the other. 5
Although the distinction between amendment and repeal is an
arbitrary one, the apparent ambiguity is not important here. The
question here is simply whether various provisions of the 1973 Flor-
ida Statutes relating to the designated elements of administrative
procedure were legally terminated, whether by repeal or amend-
ment, as having been replaced by the new APA. For convenience,
we shall refer to such termination as repeal.
The distinction between expressed and implied repeal is a relative
one since it is fundamentally a matter of the degree of objectivity
with which the repealed provision can be identified." It is possible
to think of the difference between them as a continuum. The end
of least objectivity would be represented by irreconcilable conflict,
the least objective touchstone for identifying a provision that is
repealed by implication. The end of maximum objectivity would be
represented by a Florida Statutes section number or, in appropriate
circumstances, a session law chapter number, the usual touchstone
43. (1977).
44. FLA. CONST. art. III, § 1.
45. 73 AM. Ja. 2d Statutes § 392 (1974); 82 C.J.S. Statutes § 286 (1953).
46. C. SANDS, STATUTES AND STATUTORY CONSMTRuCrION 1A §§23.02-.07 (4th ed. 1972).
1979]
440 FLORIDA STATE UNIVERSITY LAW REVIEW [Vol. 7:423
for identifying a provision that has been expressly repealed.
On such a continuum, the repeal resulting from the statement of
legislative intent contained in chapter 74-310 would surely occupy
a position near the end representing maximum objectivity, close to
that occupied by expressed repeal.47 Certainly, the fact that an ex-
isting statutory provision "related to" one of the named elements
of administrative procedure can be determined with a great deal
more objectivity than the fact that such a provision is in "conflict
with" some provision of chapter 120.
In a recent case involving statutory language similiar to that of
chapter 74-310, the Florida Supreme Court came very close to label-
ing the resulting repeal an express one.4" The prior law was chapter
67-1815, a special act relating to Volusia County authorizing Orange
City to regulate water rates within its limits." The subsequent act
was chapter 71-278, which was a complete rewrite of the state's
Water and Sewer System Regulatory Law, in rather the same sense
as chapter 74-310 was a complete rewrite of the law relating to
administrative procedure. 0 Moreover, this general revision of the
Water and Sewer System Regulatory Law directed the repeal of
existing statutory provisions in language strikingly similar to that
employed by chapter 74-310. Chapter 71-278 provided that "this
chapter shall supersede all other laws on the same subject."', The
court apparently experienced no difficulty in concluding that repeal
had occurred: "This Chapter 67-1815 relied on by appellee, along
with all other laws on the subject, were [sic] expressly superseded
by a new, complete rewrite of the Water and Sewer System Regula-
tory Law in 1971."52 The court's statement that all laws on the
subject were "expressly superseded" was tantamount to saying that
they were "expressly repealed." Nevertheless, for present purposes,
the discussion here shall proceed on the basis of the principles of
implied repeal resulting from the statement of legislative intent
contained in section 3 of chapter 74-310.
47. Ch. 74-310, § 3, 1974 Fla. Laws 952 (current version at FLA. STAT. § 120.72(1) (a)
(Supp. 1978)).
48. Orange City Water Co. v, Town of Orange City, 255 So. 2d 257 (Fla. 1971).
49. Ch. 67-1815, 1967 Fla. Laws 3098 (uncodified special law).
50. Ch. 71-278, 1971 Fla. Laws 1415 (current version at FLA. STAT. § 367.011(4) (1977)).
51. Id.
52. Orange City Water Co. v. Town of Orange City, 255 So. 2d 257, 259 (Fla. 1971). But
see Alford v. Duval Cty. School Bd., 324 So. 2d 174 (Fla. 1st Dist. Ct. App. 1975), holding
that there had been no repeal of a special act under the similar wording of ch. 74-310. There,
the repeal had been of "all other provisions in the Florida Statutes, 1973," relating to the
various named elements of administrative procedure. Id. at 177 (quoting FLA. STAT. §
120.72(1) (1975)). By specifying the repeal of sections of the Florida Statutes the language of
the 1974 act had ruled out the repeal of special acts, which are not codified.
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The proposition that the enactment of the new APA resulted in a
massive implied repeal of existing statutory provisions relating to
administrative procedure is supported by two separate notions of
how legislative intent may be expressed. The most frequently en-
countered doctrine of repeal by implication is that which holds that
a later enactment repeals an earlier one to the extent that they are
in irreconcilable conflict.13 Since this doctrine is not relied upon in
the following discussion, there is no need to elaborate on it. Suffice
it to say that, as with all notions of implied amendment or repeal,
it "rests on the ground that the last expression of the legislative will
ought to control. '5 4
The second rationale for a finding that an implied repeal has
occurred is more relevant here. When the subsequent legislative
enactment constitutes a comprehensive revision of an entire subject
matter, there is a basis for an inference that the legislature intended
that all existing provisions relating to that subject matter shall
stand repealed, whether or not there is conflict. 55
It is not surprising that the rationale based on a subsequent en-
actment of a comprehensive revision of the statutory law relating to
an entire subject matter is less frequently encountered than the
rationale based on the existence of irreconcilable conflict between
the existing and the subsequently enacted legislative provisions.
After all, the legislature does not enact comprehensive revisions of
whole bodies of state law that frequently. Nevertheless, the doctrine
is quite familiar to Florida case law.56
In a recent Florida Supreme Court case, the doctrine under dis-
cussion 'resulted in the implied repeal of a special act by a subse-
quently enacted general act, a circumstance that well illustrates the
potency of the rule.57 There the prior statute was chapter 70-1004, a
special act authorizing collective bargaining for fireman of any
municipality in Palm Beach County.58 The subsequently enacted
statute was chapter 72-275, providing the same authorization on a
comprehensive statewide basis. 59 The court indicated that in most
53. Town of Indian River Shores v. Richey, 348 So. 2d 1 (Fla. 1977); 73 AM. JuR. 2d
Statutes § 401 (1974).
54. 73 AM. JUR. 2d Statutes § 392 (1974).
55. Id. §§ 401,411; 82 C.J.S. Statutes §§ 290, 292 (1953); C. SNDs, supra note 46 at §
23.13.
56. Oldham v. Rooks, 361 So. 2d 140 (Fla. 1978); Town of Palm Beach v. Local 1866,
IAFF, 275 So. 2d 247 (Fla. 1973); Anglin v. Mayo, 88 So. 2d 918 (Fla. 1956); State v. Newell,
85 So. 2d 124 (Fla. 1956); Brevard Cty. v. Board of Pub. Inst., 33 So. 2d 54 (Fla. 1947); Realty
Bond & Share Co. v. Englar, 143 So. 152 (Fla. 1932); Jernigan v. Holden, 16 So. 413 (Fla.
1894); Zedalis v. Foster, 343 So. 2d 849 (Fla. 2d Dist. Ct. App. 1976).
57. Town of Palm Beach v. Local 1866, IAFF, 275 So. 2d 247 (Fla. 19731.
58. Ch. 70-1004, 1970 Fla. Laws 1590 (uncodified).
59. Ch. 72-275, 1972 Fla. Laws 998 (repealed 1974).
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cases the special act would retain its effectiveness notwithstanding
a subsequent general act on the same subject. "However, where the
general act is an overall revision or general restatement of the law
on the same subject, the special act will be presumed to have been
superseded and repealed."'
In another case, the Second District Court of Appeal announced
a substantially similar doctrine."' In vacating a county road, the
county commissioners had failed to give the notice required by a
special act, though the notice given did comply with the require-
ment of a more recently enacted general law that was part of a
revision of the state's law relating to all public roads. The court
quoted the operative language of the Florida Supreme Court that
an overall revision or general restatement of the law will be pre-
sumed to have superseded existing law on the same subject, even a
special act.6 2 The court concluded in its own words that "[tihe
legislature's complete revision of a subject is an implied repeal of
earlier acts dealing with the same subject unless the contrary intent
is clearly shown."8 3
There can be no doubt that chapter 74-310 completely fulfills the
requirements for implied repeal pursuant to this doctrine of repeal
by comprehensive revision. It certainly constituted a complete and
comprehensive revision of the state's statutory law relating to ad-
ministrative procedures, containing detailed procedures for rule-
making, administrative adjudication, licensing, and judicial review
of administrative action. In addition, it provided a thoroughgoing
procedure for the publication of agency rules and established a pool
of professional hearing officers for the conduct of agency hearings.
It also contained far-reaching provisions for legislative oversight of
administrative proceedings, predominantly through the review of
agency rules by a joint legislative committee.
60. Town of Palm Beach v. Local 1866, IAFF, 275 So. 2d 247, 249 (Fla. 1973) (citations
omitted).
61. Zedalis v. Foster, 343 So. 2d 849 (Fla. 2d Dist. Ct. App. 1976).
62. Id. at 850.
63. Id. The circumstances of this case illustrate that the rationale based on subsequent
revision of the entire subject matter constitutes a stronger basis for implied repeal than does
the rationale based on irreconcilable conflict between the two provisions. Here, both condi-
tions were present. As the court indicated, the existence of conflict would probably have been
sufficient to signal the implied repeal of an existing general law showing the requisite degree
of conflict with the later enactment. However, it was not sufficient to bring about the implied
repeal of a special or local law. Pursuant to the court's obligation to give effect to both laws
if possible, the local law could have been continued in effect as an exception to the subse-
quently enacted general law. Wade v. Janney, 7 So. 2d 797 (Fla. 1942); State v. Johnson, 72
So. 477 (Fla. 1916). However, as indicated, even a special or local act cannot survive the
subsequent enactment of a comprehensive revision (assuming, of course, an appropriate
judicial challenge), absent some indication of a contrary legislative intent.
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In the absence of any indication whatever that chapter 74-310 was
not intended to constitute the sole statutory basis for the adminis-
trative procedures to be followed by state agencies, there was a
strong case for concluding that passage of the new act resulted in
the implied repeal of all existing statutory provisions having to do
with administrative procedures. Not only was there no saving clause
or other language that would tend to negate the operation of such
an implied repeal; there actually existed extraordinarily clear lan-
guage indicating that the repeal of such existing statutory require-
mints was affirmatively intended. First, it was stated to be the
legislative intent that there be uniformity in the rulemaking and
adjudicative procedures used by the administrative agencies of the
state. Taken with the comprehensiveness of the accompanying revi-
sion, this statement of legislative intent is most compelling. How-
ever, the statement of legislative intent continued with even
stronger language of repeal. It reads that "it is the express intent of
the legislature that the provisions of this act shall replace all other
provisions in the Florida Statutes, 1973 relating to rulemaking,
agency orders, administrative adjudication or judicial review.""
Short of expressly repealing the various existing provisions by spe-
cific references to Florida Statutes section numbers and other struc-
tural designations, this was as forthright a statement of legislative
repeal as can be conceived. 5
2. Judicial Acquiesence in Repeal by 74-310
The five years that have transpired since the enactment of chap-
ter 74-310 and the new APA have not provided a sufficient period
of time for a large number of cases involving its provisions to reach
the appellate courts of the state. Even so, with a narrow exception
shortly to be discussed and distinguished, there has been consistent
judicial support for the position that the enactment of chapter 74-
64. Ch. 74-310, § 3, 1974 Fla. Laws 952 (current version at FLA. STAT. § 120.72(1) (a)
(Supp. 1978)).
65. Ch. 74-310, § 4, 1974 Fla. Laws 952, did repeal the existing ch. 120 by specific
references to Florida Statutes section numbers. In other circumstances, especially in the case
of an act dealing with a much narrower subject matter, it might plausibly be argued that
the existence of such an expressed repeal tended to negate the notion of implied repeal by
the same act. However, the argument would not apply here in view of the magnitude of the
implied repeal that would result from the act's statement of legislative intent. After months
of work in developing the reviser's bill that was mandated by ch. 74-310, the Statutory
Revision Division of the Joint Legislative Management Committee found provisions relating
to the named elements of administrative procedure in approximately 650 sections of the
Florida Statutes. On the sheer basis of logistics, it would have been quite impossible for the
repeal resulting from the statement of legislative intent to have been cast in the form of
expressed repeals by section numbers. Short of delaying for a session the enactment of the
new APA, there was no real alternative to the procedure that was followed.
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310 resulted in a massive repeal of existing statutory provisions
relating to the procedures to be followed by the administrative agen-
cies of the state.
In the recent case of State v. Willis,6" the First District Court of
Appeal, in an opinion by Judge Smith, analyzed the implications
of a 1975 act which purported to save from repeal by chapter 120
any provision granting a "right to a proceeding in the circuit court
in lieu of an administrative hearing." 7 The court found the state-
ment of legislative intent contained in chapter 74-310 to be quite
unambiguous, observing that "[b]y Section 120.72(1), the 1974 Act
gave notice that the judicial remedies it provided were to be re-
garded as comprehensive and exclusive."" It then emphatically ne-
gated any notion that the 1975 act had revived the numerous provi-
sions relating to judicial review that had been repealed and replaced
by chapter 120. It is the vigor with which the notion is rejected that
makes it especially notable here: "[N]either may it be supposed
that, by enacting Chapter 75-191, the legislature preserved from
repeal the baffling array of disparate statutes which, before the 1974
Act, provided for review of action by certain agencies, but not oth-
ers, by various means in various courts.""
In Todd v. Carroll,70 the Fourth District Court of Appeal was
reviewing the action of a county school board in terminating the
employment of a teacher. The teacher attacked the board's action
on the ground that he had not received the notice required by sec-
tion 231.36(4), Florida Statutes.7 The court, speaking through
Judge Alderman, responded that the new APA superseded the noti-
fication requirements of section 231.36(4). The court then quoted
from section 120.72(1), Florida Statutes, 2 the intent section of the
new APA, and concluded: "The obvious intent of the legislature was
to enact the new Administrative Procedures Act in place of the prior
law relating to administrative adjudication. 7 3
Other opinions contain similar statements, though as dictum. In
Florida Interconnect Telephone Co. v. Florida Public Service
Commission, 74 the court had under consideration the so-called "File
66. 344 So. 2d 580 (Fla. 1st Dist. Ct. App. 1977).
67. Ch. 75-191, § 11, 1975 Fla. Laws 368 (current version of FLA. STAT. § 120.73 (Supp.
1978)).
68. 344 So. 2d at 586.
69. Id. at 587.
70. 347 So. 2d 618 (Fla. 4th Dist. Ct. App. 1977).
71. (1977). This statute was amended by ch. 78-95, § 8, 1978 Fla. Laws 146 (codified at
FtA. STAT. § 231.36(4) (Supp. 1978)).
72. (1977). This statute was amended by ch. 78-95, § 57, 1978 Fla. Laws 146 (codified at
FLA. STAT. § 120.72(1) (a) (Supp. 1978)).
73. 347 So. 2d 620.
74. 342 So. 2d 811 (Fla. 1977).
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and Suspend Law," enacted by chapter 74-195.15 The court recog-
nized that section 3 of chapter 74-310 exempted this particular stat-
ute from the operation of the repeal provision of chapter 74-310.76 It
observed simply that the file-and-suspend procedure "survives the•
adoption of the new Administrative Procedure Act," and cited sec-
tion 120.72(3).17 Although this is not a particularly dramatic state-
ment of support, it does clearly recognize that the repeal by chapter
74-310 would have occurred, but for the saving provision.
In Chung-ling Yu v. Criser,'7 the First District Court of Appeal
held that the proceedings there involved, having to do with termina-
tion of the employment of a nontenured teacher, were instituted at
a time that made them subject to the old APA. It observed that in
the 1974 enactment of the new APA, "the legislature clearly ex-
pressed an intent in revising the APA to make uniform the adjudica-
tive procedures used by state administrative agencies by replacing
other procedural schemes found in the Florida Statutes with the
provisions of the APA." 9
Parallel to the substantial judicial acquiescence that has been
expressed in recognition of the massive repeal by chapter 74-310 has
been a number of opinions of the attorney general. Since the 1974
enactment of the new APA, the opinions of the attorney general
have uniformly taken the position that the 1974 act thereafter con-
stituted the sole statutory basis for the various named elements of
administrative procedure. An example appeared in an opinion to
the Secretary of Environmental Regulation, in which the attorney
general asserted: "Based on the . . . intent clearly expressed by
the Legislature and the recent case law. . , it is my opinion that
all rule-making procedures provided in Chapter 403, F.S., as
amended, have been replaced and superseded by Ch. 120, F.S. (1974
Supp.). ' '0
Judicial acquiescence in the repeals by chapter 74-310 falls short
of unanimity; however, the exception is a narrow one and subject
to telling criticism. In the 1976 case of Department of Revenue v.
University Square, Inc."1 the First District Court of Appeal consid-
ered whether the circuit court had subject matter jurisdiction of an
action for a declaratory judgement to contest the legality of an
75. Ch. 74-195, § 3, 1974 Fla. Laws 534 (current version at FLA. STAT. § 364.05(4) (1977)).
76. Ch. 74-310, § 3(3), 1974 Fla. Laws 952 (current version at FLA. STAT. § 120.72(3) (Supp.
1978)).
77. 342 So. 2d at 814.
78. 330 So. 2d 198 (Fla. 1st Dist. Ct. App. 1976), cert. denied, 342 So. 2d 1100 (Fla. 1977).
79. Id. at 201.
80. 1975 Op. Att'y Gen. 562. See also 1975 Op. Att'y Gen. 9, 94; 1976 Op. Att'y Gen. 143.
81. 336 So. 2d 371 (Fla. 1st Dist. Ct. App. 1976).
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assessment of the documentary tax by the Department of Revenue.
In upholding the jurisdiction of the circuit court, the district court
of appeal relied in part on the provision of the schedule to article V
of the state constitution that "until changed by general law ...
circuit courts shall have ...exclusive original jurisdiction . . .in
all cases involving legality of any tax assessment or toll. 82 The court
also cited to section 26.012, Florida Statutes,"' which vests the same
jurisdiction by substantially identical wording. The department
argued that these jurisdictional provisions had been repealed by
chapter 74-310. The court responded: "It is our opinion that there
are no provisions in Chapter 120, Florida Statutes, which directly
or by implication divest the circuit courts of their historical jurisdic-
tion to determine the issues in contested documentary tax assess-
ment actions."84 The court went on to explain: "We are confident
that had the legislature intended to do this, it would have said so
in specific language, and would have expressly repealed the incon-
sistent laws." 5
This reliance on the constitutional and statutory jurisdiction of
the circuit courts in matters relating to the legality of tax assess-
ments or tolls is certainly open to critical comment. For one thing,
there is no basis whatever for according to either provision such
immunity from repeal by subsequent general law-in this instance,
chapter 74-310. The provision of the schedule to article V of the
Florida Constitution is expressly made applicable "until changed
by general law." Similarly, as a statute, section 26.012 is just as
subject to repeal or alteration by subsequent law, whether expressed
or implied, as any other statute. To the extent that either of these
provisions purported to provide a procedure by which the circuit
courts could review administrative action, it is strongly arguable
that they were repealed or otherwise altered, as having been re-
placed by chapter 74-310.
Just as certainly misapplied is the court's confident assurance
that had the legislature intended to alter this jurisdiction of the
circuit courts to determine the legality of any tax assessment or toll,
it would have done so expressly. There is no discernible reason why
the 1974 repealer should have operated any differently as to provi-
sions relating to the jurisdiction of circuit courts to determine the
legality of tax assessments or tolls than as to provisions relating to
any other subject matter. Actually, it was logistically impossible for
82. FLA. CONsT. art. V., § 20.
83. (1977).
84. 336 So. 2d at 372.
85. Id.
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the legislature to have identified all of the 650 or so sections of the
Florida Statutes that contained provisions repealed as having been
replaced by the new APA and to have prepared the necessary legis-
lation prior to the enactment of chapter 74-310. In leaving the actual
deletion of repealed provisions to be accomplished by the reviser's
bill the following session, the legislature was proceeding in the only
reasonable way available to it, and its procedure was just as valid
as to these provisions as to any other."6
In a subsequent case,"7 the Second District Court of Appeal fol-
lowved the precedent of the University Square decision and ex-
plained why it preferred review by the circuit court to review by the
district court of appeal pursuant to the new APA: "Section 26.012
requires that the circuit court sit as a court of original jurisdiction
providing an opportunity for full judicial. proceedings while
120.68(4) limits the district court of appeal to appellate jurisdiction
where the scope of review is confined to the record transmitted to it
by the agency." The court concluded: "We do not believe that the
restricted review authorized by the APA pre-empts the complete
hearing prescribed in 26.012. ' ' s1 The quoted statement constitutes a
rational explanation of the court's preference for the more tho-
roughgoing review that would be had in the circuit court. However,
it was not its own preference that the court was supposed to be
consulting, but that of the legislature, as expressed in chapter 74-
310. Neither was it the intent of the legislature in enacting the new
APA to provide for review of administrative action that was coex-
tensive with that of the statutory provisions being replaced. Its
stated purpose was to provide for statewide uniformity by establish-
ing the new APA as the sole statutory basis for designated elements
of administrative procedure for all state agencies. That purpose was
frustrated by the line of holdings under discussion, but only to a
relatively small degree.
Within the brief period since the decision of the First District
Court of Appeal in University Square, its reasoning in that case has
been uncritically accepted by the Fourth District Court of Appeal
and the Florida Supreme Court.89 Neither court attempted to elabo-
86. This conclusion is not invalidated by the circumstance that neither of these jurisdic-
tional provisions was included in the original reviser's bill prepared by the Division of Statu-
tory Revision and Indexing. Section 26.012 was apparently omitted through oversight. The
constitutional provision was properly omitted, since the mandate under which the reviser's
bill was prepared was expressly limited to provisions of the 1973 Florida Statutes. Ch. 74-
310, § 3, 1974 Fla. Laws 952 (current version at FLA. STAT. § 120.72(1) (a) (Supp. 1978)).
87. Department of Revenue v. Crisp, 337 So. 2d 404 (Fla. 2d Dist. Ct. App. 1976), cert.
denied, 346 So. 2d 1248 (Fla. 1976).
88. Id. at 406.
89. Department of Revenue v. AMREP Corp., 358 So. 2d 1343 (Fla. 1978); Oak Hill West,
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rate the doctrine any further.
One further principle of limitation on the repeal of procedural
provisions by chapter 74-310 remains to be discussed briefly. The
discussion should be in principle, since its sole formal expression has
been limited to a concurring opinion by a supreme court justice."
In this per curiam opinion, a majority of the Florida Supreme
Court had disposed of a petition for certiorari on the basis of the
Workmen's Compensation Law, remarking that this law rendered it
unnecessary for the court to treat the petitioner's claims under the
APA. Justice Adkins, with Justice Hatchett concurring, agreed with
the outcome, but protested the majority's "cavalier disregard" of
the petitioner's APA claims, pointing out that the result would have
been even more favorable to the petitioner under the APA than it
was under the Workmen's Compensation Law. The majority should
have informed petitioner why the APA did not apply to his claim.
Justice Adkins discerned an intent of the legislature to exclude
workmen's compensation from the new APA because during the
same session that brought enactment of the APA, the 1974 legisla-
ture enacted an amendment to the Workmen's Compensation Law
that required that "[tihe practice and procedure before the
[industrial relations] commission and the judges of industrial
claims shall be governed by rules adopted by the Supreme Court."'"
Moreover, he reasoned this intent was confirmed by the fact that
the provision requiring the supreme court to adopt workmen's com-
pensation rules was reenacted the following session.2
Justice Adkins' argument in support of his conclusion is not at all
compelling. To begin with, there is little in the 1974 provision re-
quiring the supreme court to adopt workmen's compensation rules
that could legitimately be taken as evidence of intent concerning the
applicability of the new APA. It is even doubtful that many legisla-
tors were aware of that provision at the time the APA was enacted.
It consisted of a brief, single-sentence section, buried in a compre-
hensive act consisting of twenty-six sections, some of them quite
lengthy. Moreover, the order of enactment militated against any
such inference of intent. Whatever slight implication of intent
would have resulted, had theprovision concerning workmen's com-
pensation rules been enacted subsequent to passage of the new APA,
Inc. v. Department of Revenue, 345 So. 2d 793 (Fla. 4th Dist. Ct. App. 1977).
90. Special Disability Trust Fund v. Tropicana Products, Inc., 358 So. 2d 1 (Fla. 1978)
(Adkins, J., concurring).
91. Ch. 74-197, § 16, 1974 Fla. Laws 542 (current version at FLA. STAT.§ 440.29(3) (Supp.
1978)).
92. Ch. 75-209, § 14, 1975 Fla. Laws 456 (current version at FLA. STAT. § 440.29(3) (Supp.
1978)).
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certainly disappears when it is considered that the APA was subse-
quently passed. In short, out of the thousands of bills introduced
during the session, these two were simply referred to different com-
mittees and followed different legislative paths on their way to pas-
sage. There is little basis for inferring legislative intent from such
circumstances.
It is equally inappropriate to infer such legislative intent from the
so-called reenactment, during the 1975 session, of the same provi-
sion. Actually, all that happened was that section 440.29, which
included the provision requiring the supreme court to adopt work-
men's compensation rules, was simply republished in the course of
being amended, as required by article II, section 6, of the Florida
Constitution. Obviously, there is no basis for inferring legislative
intent from this constitutionally mandated republication of the pro-
vision involved.
It is curious that Justice Adkins did not rely to a much greater
degree on the earlier holding of the court in the 1974 case of
Scholastic Systems, Inc. v. LeLoup. 3 The opinion in that case did
not actually mention the just-enacted APA, which had not yet gone
into effect. However, the court did lay down principles that appar-
ently foreclosed any possibility that the new act could be made
applicable to workmen's compensation proceedings.
The principal thrust of the holding in the Scholastic Systems case
was to reduce the extensive, appellate-type review that the court
had customarily accorded decisions of the Industrial Relations
Commission to the relatively more cursory level of review that is
governed by the traditional standard of" 'departure from the essen-
tial requirements of law.' "" However, the rationale by which the
court reached this result required it first to establish that the com-
mission, in its review of decisions of Judges of Industrial Claims,
functioned as a judicial body. Review by the commission actually
satisfied the constitutional requirement"5 that no person shall be
bound until he has had his day in court. Still more specifically, on
its way to the desired conclusion, the court expressly held that hear-
ings by Judges of Industrial Claims were quasi-judicial in nature,
that the commission's review of decisions by Judges of Industrial
Claims was judicial in nature, and that neither constituted
"administrative action" in the sense that would make them subject
to review by the district courts of appeal."
93. 307 So. 2d 166 (Fla. 1974).
94. Id. at 168.
95. FLA. CONST. art. I., § 9.
96. In the court's words:
The "administrative action" mentioned in the Fla. Const. Art. V, § 4 (b) (1) and
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If decisions of the Industrial Relations Commission are not
"administrative action" for purpose of review by the district courts
of appeal under the authority of article V, section 4(b) (2), of the
Florida Constitution, 7 then they are not such for purposes of the
APA either, for that provision is the obvious basis for the APA
provisions for review in the district courts of appeal. This being the
case, the conclusion seems warranted that legislative discretion to
make the new APA applicable to workmen's compensation proceed-
ings was effectively foreclosed by the Scholastic Systems holding.
In a somewhat similar vein, Justice Adkins was apparently una-
ware that workmen's compensation proceedings had been expressly
exempted from the new APA during the 1977 legislative session,
albeit in circumstances which made it impossible for most members
of the House of Representatives even to be aware that they were
doing so."
In summary, the foregoing review of the appellate opinions
handed down by Florida courts during the brief period since enact-
ment of the new APA in 1974 reveals general-indeed, nearly unani-
mous-acquiescence in the clearly stated intent of the legislature
that the new act was intended to preempt the subject matter of
administrative procedure and to constitute the sole statutory basis
for the procedures of all state agencies relating to rulemaking,
agency orders, administrative adjudication, and judicial review of
administrative action.
A legislative act "does its thing," whatever that may be, when it
takes effect. By its own terms, chapter 74-310 took effect on January
1, 1975. Part of what it did was to replace existing provisions relat-
ing to the named elements of administrative procedure-in effect,
repealing them. Such repeal necessarily occurred on January 1,
1975.19
B. Have the Repealed Provisions Been Revived?
As we have seen, the 1974 enactment of the new APA resulted in
the implied repeal of hundreds of provisions of the Florida Statutes
(2) cannot apply as a predicate for review by the district courts of appeals in
workmen's compensation cases. We have just above elucidated the judicial nature
of the IRC review; moreover, JIC hearings are not "administrative action" in this
sense but rather are quasijudicial in nature and therefore not within the purview
of Art. V, § 4(b) (1) and (2) either.
307 So. 2d at 171-72.
97. FLA. CONST. art. V. § 4(2) reads: "[d]istrict courts of appeal shall have the power of
direct review of administrative action, as prescribed by general law."
98. Ch. 77-290, § 12, 1977 Fla. Laws 1284 (current version at FLA. STAT. § 120.52(1) (Supp.
1978)).
99. Ch. 74-310, § 6, 1974 Fla. Laws 952 (uncodified).
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relating to rulemaking, agency orders, administrative adjudication,
and judicial review of administrative action. Yet, by its enactment
of chapter 78-95, amending the repealer provision of the APA by
adding the element of conflict with chapter 120 and then proceeding
to conform existing law to the new APA on the basis of this amended
statement, the 1978 legislature acted as though it were writing on a
new slate. Was it simply ignoring the repeals that had been enacted
in 1974? Or was there some doctrinal basis for the 1978 legislature's
believing that the repealed provisions had somehow been revived
and that the 1978 options were as open as those existing in 1974?
The question is basically one of the reasonableness and legitimacy
of the 1978 legislature's action. It would not have been reasonable
for it simply to have ignored the 1974 repeals. Thus, it would seem
that a judgment that it acted reasonably must rest on some notion
that the repealed provisions had been revived.
1. Revival by Continued Publication in the Florida Statutes
Statutory provisions that are repealed by implication can be
physically removed from the codified law only by further legislative
action. Therefore, as a consequence of the legislature's failure to
enact the reviser's bill that was prepared pursuant to the mandate
of section 3 of chapter 74-310, the hundreds of provisions that had
been repealed in 1974 as having been replaced by the new APA
continued to appear as part of the published law in the ensuing
editions of the Florida Statutes.
There is some basis for arguing that this republication in the 1975
Florida Statutes did indeed have the effect of reviving the various
repealed provisions. This conclusion results from the notion that the
biennial adoption of the Florida Statutes as the official law of the
state constitutes a reenactment of those portions of the particular
edition that are adopted as positive law.'00 The notion has support
among the several jurisdictions that periodically adopt their codifi-
cations of general law into positive law.'0 '
Before examining the relevant Florida cases, it seems appropriate
briefly to describe Florida's continuous statutory revision program.
The program is contained in a series of sections of chapter 11 of the
100. See FLA. STAT. § 11.2421 (1977).
101. See United States v. Richmond, 57 F. Supp. 903 (S.D. W. Va. 1944); State v. Davis,
229 P. 757 (Kan. 1924); In re Berg's Estate, 296 N.W. 460 (Neb. 1941); Duke Power Co. v.
Somerset Cty. Bd. of Taxation, 15 A.2d 460 (N.J. 1940); Atchley v. Board of Barber Examin-
ers, 257 P.2d 302 (Okla. 1953); 82 C.J.S. Statutes § 274 (1953); 73 AM. JUR. 2d Statutes §
429 (1974); Annot., 12 A.L.R. 2d 423 (1950).
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Florida Statutes. 102 By means of the enactment, at each odd-year
regular session, of the so-called "adoption bill," which amends and
reenacts each of these sections, the following things are accom-
plished:
1. The portions of the preceding regular edition of the Florida
Statutes that are carried forward unchanged into the edition that
will be published following that odd-year session are adopted as the
official law of the state. 10 3
2. Statutes of a general and permanent nature enacted at the
preceding odd-year regular session or prior thereto, which are omit-
ted from the forthcoming edition of the Florida Statues, are re-
pealed.'0 Actually, such a repeal would be extremely rare.
3. Various categories of statutes not of a general and permanent
nature are saved from repeal even though omitted from the forth-
coming edition of the Florida Statutes.105
4. Statutes enacted subsequently to the preceding odd-year reg-
ular session are saved from any possible implication of having been
repealed by the adoption of the Florida Statutes.0° The Florida
Statutes version of such statutes shall be prima facie evidence of the
law in all courts of the state.07
5. The repeal of any statute by operation of the continuous sta-
tutory revision program is not to affect any right accrued before
remedy where a suit is pending. 0 8
In summary, as a result of Florida's continuous statutory revision
program, each regular edition of the Florida Statutes contains statu-
tory text having two distinct evidentiary qualities. The portions
carried forward unchanged from the preceding regular edition are
enacted into positive law and become the best evidence of the laws
included therein. The portions representing the product of sessions
subsequent to the preceding odd-year regular session-i.e., the in-
tervening even-year session, the current odd-year session, and any
special sessions called during that period-are made prima facie
102. See FLA. STAT. §§ 11.242(5)(c), .2421-.2425 (1977).
103. FLA. STAT. § 11.2421 (1977), provides:
The accompanying revision, consolidation and compilation of the public statutes
of 1975 of a general and permanent nature, excepting tables, rules, indexes and
other related matter contained therein, prepared by the joint committee under the
provisions of § 11.242, together with corrections, changes and amendments to and
repeals of provisions of Florida Statutes 1975 enacted in additional reviser's bill or
bills by the 1977 Legislature, is adopted and enacted as the official statute law of
the state under the title of "Florida Statutes 1977" and shall take effect immedi-
ately upon publication. Said statutes may be cited as "Florida Statutes 1977,"
"Florida Statutes" or "F.S. '77."
104. Id. § 11.2422.
105. Id. § 11.2423.
106. Id. § 11.2424.
107. Id. § 11.242(5)(c).
108. Id. § 11.2425.
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evidence of the law. As to these latter provisions, the best evidence
of the law continues to be the acts of the legislature until publica-
tion of the next regular edition of the Florida Statutes.'"
The leading Florida case in support of the proposition that the
adoption of the Florida Statutes as the official law constitutes a
reenactment of any repealed provisions that are, for any reason,
republished therein was the 1955 case of L'Engle v. Forbes."" Al-
though a relatively isolated holding, it is almost foursquare with the
doctrine under discussion. L'Engle involved a suit to enforce the
homestead tax exemption by a homeowner who had been called to
military service. Although the deadline for filing was April 1, he did
not file until October 1. He sought to take advantage of a 1943 act,
which excused veterans from the filing deadline. However, the 1943
act had provided that "[tihis Act shall cease to operate one year
after the present hostilities cease.""' Although the reference to
"present hostilities" was obviously intended to mean World War II,
and the statute had therefore expired, it was inadvertently carried
forward into the succeeding editions of the Florida Statutes includ-
ing that of 1951. The trial judge rejected the contention that the
inadvertent inclusion of the expired statute in the Florida Statutes
could have the effect of reenacting it. However, the supreme court
unanimously reversed, ruling, in an opinion written by Justice B.K.
Roberts, that it was unimportant that the statute was inadvertently
included in a later version of the Florida Statutes. What was impor-
tant was that "the Legislature adopted and enacted 'the accompa-
nying revision, consolidation and compilation of the public statutes
of this state .. .as the only official statute law of this state.' ""
Justice Roberts concluded that the 1943 law "was in full force and
effect during the months of January, February, and March of
1953."113
For the purpose of judging the strength of the precedent of the
L'Engle holding, it would seem that expiration of a statute by its
own unambiguous terms would certainly be the equivalent of its
expressed repeal. On the other hand, it was an isolated holding, as
there is apparently no equivalent holding elsewhere in Florida case
law.
109. The reason for the period of delay, varying from two to three years, before the codified
version of the legislative product is enacted into positive law is to provide an opportunity for
scrutiny of the newly edited version of the law by the practicing bar and others before it is
adopted as the official law of the state. In this way, the codified law is protected against
possible error by the reviser.
110. 81 So. 2d 214 (Fla. 1955).
111. Ch. 21880, § 4, 1943 Laws of Florida 383 (repealed 1953).
112. 81 So. 2d at 217.
113. Id.
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There are, however, other lines of judicial holdings that contrib-
ute elements necessary to this outcome and which should therefore
be briefly traced. The notion that the enactment of a code consti-
tutes an enactment or reenactment of the provisions making up that
code was expressed as early as the 1893 case of Mathis v. State. ",
The opinion resulted from the court's review of a trial on an indict-
ment for first-degree murder. The statute in effect prior to the adop-
tion of the Revised Statutes of 1892 provided for twenty peremptory
challenges for the defense in such a trial. This number was reduced
to ten by the Commissioners appointed to revise the statutes and
duly reported to the legislature along with their proposed revision.
The court rejected the defendant's claim that he was entitled to
twenty challenges, saying: "we announce our conclusion that the
Revised Statutes were constitutionally adopted by the act of 1891
(chapter 4055,) and the matter therein contained, from the time the
statutes went into effect,-June 13, 1891,-became the statutory
laws of a general nature in force in this state.""' The importance of
this case as precedent is lessened by the circumstance that the
change initiated by the Commissioner was expressly called to the
attention of the legislature. Nevertheless, it is important here for its
recognition of the code's adoption as an enactment of its individual
provisions.
In the 1936 case of Inman v. Davis,"' the Florida Supreme Court
again held that adoption of the Revised Statutes of 1892 had the
effect of enacting a substantive change that was initiated by the
Commissioners. The trial court had dismissed an action on a note
against the executrix of the will of a deceased person as being be-
yond a special two-year statute of limitations applying only to suits
on causes of action against deceased persons, though well within the
five-year general statute. As originally enacted, the provision read,
in pertinent part:
If a person against whom an action may be brought die before the
expiration of the time limited for the commencement thereof, and
the cause of action survives, an action may be commenced against
his Executors or Administrators after the expiration of that time
and within one year after the issuing of letters testamentary or of
administration.17
It is apparent that what was intended was to provide for an exten-
114. 12 So. 681 (Fla. 1893).
115. Id. at 686.
116. 169 So. 741 (Fla. 1936).
117. Id. at 742 (quoting McClellan's Digest, 1881).
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sion of time beyond the possible expiration of the regular limitation
statute in the event of the death of the person against whom the
cause of action lay.
However, in preparing the Revised Statutes of 1892 the Commis-
sioners transformed the provision into a limitation that applied even
when the effect was to shorten the otherwise applicable general
statute of limitation. The revised version read that "[ilf a person
against whom a suit .. .may be brought ...die, such suit shall
not be brought ... against his executor or administrator after two
years from the issuance of letters testamentary or of administra-
tion.""118 Citing the Mathis case as authority, the court held that the
Commission-initiated change had become the law of the state as a
consequence of the adoption of the Revised Statutes of 1892 as posi-
tive law. From the opinion, there is no indication that this change
had been expressly called to the attention of the legislature.
The 1911 case of Christopher v. Mungen, 9 extended the principle
to another result. It stated for the first time the principle that inclu-
sion of a statute in an adopted code had the effect of curing any
defect in the title of the original act.Y2 0 However, this early state-
ment must be considered dictum, since the constitution then in
effect did not require that the subject matter be set out in the title
of a legislative act. Nevertheless, this holding has since been re-
peated many times, with the salutary consequence of putting a
limitation of approximately two years on what would normally be-
come by then a frivolous ground of attack on legislation.'' Subse-
quent cases have refined this application of the doctrine by holding
that the principle applies whether or not the constitutional insuffi-
ciency of the act's title has been adjudicated, 2 2 and that the curing
of the title operates from the time of the revision and not from the
time of the enactment of the. original statute. 2 3
Of course, the various consequences that flow from adoption of a
codification, including the curing of defective titles, occur only in
the case of an adoption as positive law. When the adoption is of an
118. Id. (quoting Revised Statutes of 1892 § 1284(2)).
119. 55 So. 273 (Fla. 1911).
120. The constitutional title requirement is substantially the same in the present consti-
tution as in the Constitution of 1885, though there is a minor change of wording. As it now
appears, art. III, § 6, of the Florida Constitution, reads: "Every law shall embrace but one
subject and matter properly connected therewith, and the subject shall be briefly expressed
in the title."
121. Belcher Oil Co. v. Dade Cty., 271 So. 2d 118 (Fla. 1972); McConville v. Ft. Pierce
Bank & Trust Co., 135 So. 392 (Fla. 1931); Richey v. Town of Indian River Shores, 337 So.
2d 410 (Fla. 4th Dist. Ct. App. 1976), aff'd, 348 So. 2d 1 (Fla. 1977).
122. See State v. Lee, 22 So. 2d 804 (Fla. 1945).
123. Thompson v. Intercounty Tel. & Tel. Co., 62 So. 2d 16 (Fla. 1952).
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unofficial compilation as prima facie evidence of the law, no such
result occurs.' The critical element is the legislative enactment of
the codification into positive law, as with the Florida Statutes., '5
Another series of Florida cases, though based on rather doubtful
logic, serves to illustrate further the willingness of the courts to treat
adoption of a code as enactment or reenactment of the specific
provisions contained in the code. In Depfer v. Walker, "I decided in
1935, the Florida Supreme Court held that the reenactment of a
statute through the adoption of the Revised Statutes of 1920 had the
effect of approving the court's prior construction of the statute and
making it part of the statutory law.
The fault in the logic of such a holding is in the assumption that
the legislature, in enacting a document consisting of some three and
a half million words, is at all likely to be aware of judicial construc-
tions that have previously been placed on various provisions. Even
so, the proposition has become fairly rooted in the course of later
holdings, some of which did not even identify the nature of the
enactment relied upon. In the 1966 case of Delaney v. State, the
court addressed the question of "whether these earlier constructions
of the statute have become a part of the statute and the law of this
state in the sense that these decisions, together with the statutory
language, afforded the appellant sufficient notice that acts commit-
ted . . . were prohibited by the statute.""' The court concluded that
they did and went on to explain that "[in this state, as in most
others, the rule prevails that in reenacting a statute the legislature
is presumed to be aware of constructions placed upon it by the
highest court of the state, and, in the absence of clear expressions
to the contrary, is presumed to have adopted these constructions.''121
Cursory examination shows that the statute in question had never
been amended; therefore, the only "reenactment" that had occurred
was that consisting of the adoption of the Florida Statutes.
As previously suggested, although the Florida precedents seem on
balance to favor the doctrine that previously repealed statutes are
revived as a consequence of being carried forward into a codification
that is enacted into positive law, there are contrary precedents.
Notwithstanding Depfer, the Florida Supreme Court, in the 1953
case of Grimes v. State, 2, rejected the notion that publication of an
abortion statute in successive editions of the Florida Statutes with-
124. Town of Monticello v. Finlayson, 23 So. 2d 843 (Fla. 1945).
125. See FLA. STAT. § 11.2421 (1977).
126. 169 So. 660 (Fla. 1935).
127. 190 So. 2d 578, 581 (Fla. 1966).
128. Id.; accord, Walshingham v. State, 250 So. 2d 857 (Fla. 1971).
129. 64 So. 2d 920 (Fla. 1953).
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out change had the effect of making the supreme court's construc-
tion part of the statute. However, the court's prior construction,
arrived at by considering the statute in para materia with a related
statute, had departed somewhat from the literal meaning. There-
fore, it was reasonable to conclude that by successively reenacting
the statute without change, the legislature was simply expressing an
intent that the statute be applied as meaning what it said.
In Brewer v. Gray,'3 0 decided in 1956, the court held that contin-
ued publication of section 10.01, Florida Statutes,"' which embod-
ied the legislative apportionment enacted in 1945, through the 1955
edition of the Florida Statutes did not satisfy the constitutional
mandate requiring decennial apportionment of the senate.' 3 The
court, through Justice Thornal, held that section 10.01 "remains the
law of Florida until repealed or superseded. However, in and of
itself, it cannot be construed as amounting to a compliance with a
constitutional requirement that could not be performed until 1955
at the earliest.' ' 33
Were it not for the requirement that each decennial apportion-
ment be based on the most recent regular federal or state census,
this holding would be difficult to justify, in view of the decision in
L'Engle v. Forbes less than a year earlier. Perhaps the different
reasoning simply reflects the greater maturity of a decision en banc,
as here, as compared with a decision by a division of the court, as
in the L'Engle case. Chief Justice Drew and Justice Terrell, both of
whom concurred in the L'Engle holding, also concurred here. How-
ever, Justice Roberts, who wrote the opinion in L'Engle, may have
felt some misgivings, for he concurred here only in the conclusion
drawn by the majority.
130. 86 So. 2d 799 (Fla. 1956).
131. Ch. 23614, i945 Fla. Laws 1428 (repealed 1967).
132. FLA. CONST. art. VII, § 3.
133. 86 So. 2d at 804-05. The court explained:
While we have held that the inclusion of a general Act of the Legislature in the
statutory revision will cure a defect in the title of the Act, as it originally passed
the Legislature . . .we cannot conclude that the Legislature of 1955 can perform
the constitutional duty imposed upon it in 1955 by including in the Revision a
reapportionment Act enacted in 1945. The third sentence of Article VII, Section 3,
of the Florida Constitution, provides that the preceding regular Federal or State
Census which shall have been taken nearest any apportionment shall control in the
making of any such reapportionment. An examination of Section 10.01, Florida
Statutes 1955, F.S.A., will reveal that it became effective at the general election
on the 5th day of November, 1946. It could hardly be logically contended that a
reapportionment effective in November, 1946, could have been based upon the
Federal Census taken in 1950, which we judicially know to be the last preceding
regular Federal Census and the one which would control any reapportionment made
by the 1955 Legislature ....
Id. at 804.
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Probably the most compelling precedent contrary to the view that
previously repealed statutes are revived as a consequence of being
carried forward into a codification that is enacted into positive law
is the 1965 case of Massachusetts Bonding and Insurance Co. v.
Bryant. '3 There, the First District Court of Appeal affirmed a sum-
mary judgment in favor of a materialman suing on a performance
bond, holding that in view of the prior invalidation of the one-year
statute of limitations contained in section 255.05, Florida Stat-
utes,' s the case was controlled by the regular twenty-year period.
The basis for the earlier invalidation of the one-year period had been
that its attempted enactment, as an amendment to section 255.05
by chapter 59-491, failed to republish the section as amended, as
required by the Florida Constitution.' 3e The court rejected the de-
fendant's contention that this deficiency in chapter 59-491 had been
cured by the inclusion of the amended section 255.05 in the 1961
Florida Statutes and its adoption as positive law. The court ex-
plained that while it may be true that the biennial act revising the
Florida Statutes will cure defects such as defects in title or punctua-
tion and spelling errors, "this type of legislation cannot be used as
a device by which to create new statutory law, vary the existing law,
or cure an unconstitutionality of content as previously determined
by the judicial branch of government."'' 7 The court quoted from
State v. Lee, where the supreme court held that title defects are
cured by reenactment of the statutes but that "[i]ncorporation in
a general revision of the statutes would not cure a particular act of
any unconstitutionality of content.' ' 38 On appeal, the supreme court
affirmed and remarked that "the reenactment of the Florida Stat-
utes by Chapter 61-1 did not cure the infirmity of Chapter 59-491,
. . . since the defect was not of such kind as could be cured by a
general reenactment of existing statutes, a matter fully discussed in
State v. Lee."'1'
Read together and literally, these opinions of the First District
Court of Appeal and the Florida Supreme Court seem to constitute
an almost insurmountable obstacle to the existence in Florida law
of the doctrine that the so-called reenactment of a previously re-
134. 175 So. 2d 88 (Fla. 1st Dist. Ct. App. 1965), aff'd, 189 So. 2d614 (Fla. 1966).
135. (1977).
136. FLA. CONST. of 1885, art. IM, § 16 (1950).read: 'nmo law shall be amended or revised
(by reference) to its title only but in such case the act as revised or section, or subsection of
a section, or paragraph of a subsection of a section, as amended, shall be reenacted and
published at length." (current version at FA. CONST. art. I, § 6).
137. 175 So. 2d at 92.
138. Id. (quoting State v. Lee, 22 So. 2d 804, 807 (Fla. 1945)).
139. Massachusetts Bonding & Ins. Co. v. Bryant, 189 So. 2d 614, 616 (Fla. 1966).
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pealed statute by the biennial adoption act brings about the revival
of such provision. After all, to restore to full effect a statute that has
previously been repealed by sovereign act of the legislature is surely
equivalent to creating new statutory law or varying the existing law.
It is surely a matter of "content."
However, it is strongly arguable that the Massachusetts Bonding
& Insurance Co. holding will not withstand critical scrutiny, in that
it grossly misapplied the precedent that it purports to rely upon. In
State v. Lee, when the court held that "incorporation in a general
revision of the statutes would not cure a particular act of any uncon-
stitutionality of content,"it was rather obviously referring to
"content" in the sense of subject matter outside the power of the
legislature to enact. The statute in State v. Lee had been challenged
on three grounds: (1) that it had a defective title; (2) that the tax
imposed and the classification made were unreasonable and arbi-
trary; and (3) that the effect of the act was to prevent legitimate,
open, competitive bidding. Although most of the discussion was
directed to the first point, the court also held the statute to be
invalid on both of the other two grounds. The second and third
consequences lie outside the legislative power, no matter what pro-
cedure is followed.
However, this is not the kind of defect that was involved in the
Massachusetts Bonding & Insurance Co. case. The defect there was
procedural; the legislature had simply failed to comply with the
republication requirement of article III, section 16 of the Constitu-
tion of 1885. Actually, the underlying purpose of the republication
requirement is much the same as that of the title requirement found
in the same section; it is to prevent surprise, "to inform both the
legislature and the public of the nature and extent of proposed
changes in existing laws."" 0
On balance-and critically read-the Florida precedents provide
substantial support for the proposition that repealed statutes that
are carried forward into the succeeding edition of the Florida Stat-
utes are revived by reenactment. However, these precedents are not
sufficiently firm-or notorious-to warrant any serious notion that
the legislature may actually have acted on knowledge of them in
arriving at the solution enacted as chapter 78-95.
Actually, the lack of precedent on this issue is not surprising. The
reason lies in the infrequency with which the courts are confronted
with the issue. Although the principle would apply alike to all re-
peals, both expressed and implied, the occasions for its operation
140. Auto Owners Ins. Co. v. Hillsborough Cty. Aviation Auth., 153 So. 2d 722, 725 (Fla.
1963).
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would be expected to arise primarily in the event of implied re-
peals-indeed, with implied repeals of a kind that occur only infre-
quently.
The problem is that statutes that are repealed by implication
cannot be physically deleted from the Florida Statutes without fur-
ther legislative action-often in the form of a reviser's bill. If, for any
reason, such further legislative action is not taken, the impliedly
repealed section is carried forward into the next edition of the Flor-
ida Statutes. In the case of implied repeals resulting from conflict
with a subsequent enactment, however, the notion under discus-
sion-i. e., revival by reenactment of repealed statutes that are car-
ried forward into the succeeding edition of the Florida Stat-
utes-would only be of slight significance. The reason is that there
is an alternative ground for decision; the basis for the implied repeal
in the first place would continue to exist. Thus, even if the revived
statute and the subsequent enactment with which it had been ad-
judged in irreconcilable conflict were both published in the Florida
Statutes, the conflict between them would persist, and there is ade-
quate authority that the courts may look behind the codification to
ascertain which of the conflicting provisions constitutes the later
expression of the sovereign will.'4
We are left, then, with the relatively unique form of implied re-
peal that occurred as a consequence of the enactment of the new
APA-i.e., repeal based not on conflict, but on the enactment of a
comprehensive revision of an entire subject matter and, even more
specifically, on an expressed statement of legislative intent that the
new law replace all existing statutes relating to the subject matter.
True, some of the statutes so repealed could also have been consid-
ered as having been impliedly repealed as being in irreconcilable
conflict with the new APA. However, there were also many provi-
sions which were not in conflict with the new APA. Once revived by
reenactment, any such provision would remain permanently viable,
potentially confronting any court in which it was relied upon with
the question of whether it had been revived by republication in the
Florida Statutes. Since the type of repeals involved in the enact-
ment of the new APA occur so seldom, the courts have had very
little opportunity to enunciate the doctrine of revival by reenact-
ment of previously repealed statutes.
Of course, the most important consideration in the matter under
discussion, as with most questions of statutory meaning, is the in-
tent of the legislature. Therefore, it is reasonable to ask, would the
141. Lykes Bros. v. Bigby, 21 So. 2d 37 (Fla. 1945); Hillsborough Cty. Comm'rs. v. Jack-
son, 50 So. 423 (Fla. 1909).
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legislature have intended the odd-year adoption of the Florida Stat-
utes to constitute reenactment of provisions repealed by implica-
tion, but which the legislature had not had a reasonable opportunity
to delete from the statutes? The question is especially pertinent in
the case of implied repeals based, not upon conflict, but upon revi-
sion of an entire subject matter and also upon such expressed lan-
guage as that contained in the APA statement of legislative in-
tent-though occurring during an odd-year session. Since it is
hardly reasonable to expect the legislature to rid the Florida Stat-
utes of the impliedly repealed provisions during the same session in
which the comprehensive revision occurs, such provisions will be
carried forward into the edition of the Florida Statutes to be pub-
lished following that odd-year session and be adopted as part of the
positive law of the state by that session's adoption act.
At the risk of complicating the doctrine under discussion, it
should probably be understood as being operative only after the
legislature has had a reasonable opportunity to delete the repealed
provisions. In the circumstances just described, this would defer the
revival of the impliedly repealed provisions until the next ensuing
adoption of the Florida Statutes as positive law, two years later.
2. Revival by Chapter 78-95
By the enactment of House Bill 1075 into law as chapter 78-95,
the Florida Legislature purported to lay at rest the prevailing uncer-
tainty concerning the relationship between the new APA and preex-
isting statutory law relating to administrative procedure. Section 1
stated the purpose of the act was "to repeal or amend various provi-
sions of the Florida Statutes containing procedural language su-
perseded or made redundant by chapter 120 of the Florida Statutes
(the Administrative Procedure Act). The act is designed to place the
provisions affected into conformity with chapter 120, except where
expressly noted to the contrary."'' An appropriate disclaimer fol-
lowed: "Failure of this act to amend or repeal any provision in the
Florida Statutes does not imply that that provision is not in conflict
with, superseded by or unnecessary in light of chapter 120."'13 How-
ever, it apparently referred merely to the relatively few provisions
that might have been omitted by inadvertence.
The operable thrust of the act was contained in: (1) its amend-
ment of section 120.72(1), the codified version of the statement of
legislative intent from the 1974 act, which added the limiting factor
142. Ch. 78-95, § 1, 1978 Fla. Laws 146 (codified at FLA. STAT. § 120.722(1) (Supp. 1978)).
143. Id. (codified at FLA. STAT. § 120.722(4) (Supp. 1978)).
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of conflict with chapter 120, as a prerequisite for the superseding of
an existing procedural provision by chapter 120; and (2) its deletion
or amendment of numerous provisions of the Florida Statutes to
conform them to chapter 120.
Since the house subcommittee that drafted House Bill 1075
started with the reviser's bill that had been prepared pursuant to
the mandate contained in section 3 of chapter 74-310, and updated
through the 1976 legislative session, it is possible to compare the
product of the subcommittee's labor with the reviser's bill and draw
some broad conclusions concerning the 1978 action. The reviser's
bill dealt with approximately 650 sections of the Florida Statutes,
as containing provisions that related to rulemaking, agency orders,
administrative adjudication, or judicial review, and therefore being
repealed as having been replaced by the new APA. Of these 650
sections, approximately half were carried forward into chapter 78-
95 unchanged. As to the provisions contained in these sections, the
subcommittee apparently concluded that they were in conflict with
chapter 120. Another one-fourth of the 650 sections dealt with by
the reviser's bill were carried forward into chapter 78-95 with some
change. As to these sections, it is not possible to draw generaliza-
tions in the absence of closer analysis. Presumably, the changes in
the sections referred to represent some degree of withdrawal from
the extent of the prior repeal as the result of the absence of conflict
with chapter 120.
Finally, one-fourth of the 650 sections dealt with by the reviser's
bill were omitted entirely from chapter 78-95, and the provisions
contained in those sections were therefore retained in the Florida
Statutes as not being in conflict with chapter 120. Is there any basis
for concluding that such exclusion from chapter 78-95 resulted in
the revival of the previously repealed provisions?
For one thing, it is necessary to negate any notion that the theory
discussed in the preceding section could have resulted in the revival
of the sections carried forward unchanged into the 1978 Supplement
to the Florida Statutes. Of course, the reason for this confident
assertion is that a necessary element of that theory is lacking, since
the 1978 Supplement has not been enacted into positive law and will
not be until the 1981 legislative session. "'
Of course, the 1978 legislature could have brought about whatever
degree of revival of previously repealed provisions it desired by an
express provision of chapter 78-95.115 However, no such provision
144. The normal procedure has been to adopt as the official law of the state those portions
of the ensuing edition of the Florida Statutes that were carried forward unchanged from the
preceding regular edition.
145. Since the prohibition of art. m1, § 6 of the Florida Constitution against amendment
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was contained in chapter 78-95; no language of that act even pur-
ports to restore to active status the previously repealed provisions.
It can only be concluded, therefore, that enactment of chapter 78-
95 did not result in the revival of the provisions repealed in 1974 as
having been replaced by the new APA.
3. Revival by Subsequent Legislative Construction
By section 11 of chapter 75-191, the 1975 legislature created a new
section of chapter 120, to read, in pertinent part: "Nothing in this
chapter shall be construed to repeal any provision of the Florida
Statutes which grants the right to a proceeding in the circuit court
in lieu of any administrative hearing or to divest the circuit courts
of jurisdiction to render declaratory judgments under the provisions
of chapter 86." '"Although the new section is worded in the language
of "saving from repeal," its operative effect, if any, is the restoration
or revival of statutes previously repealed.'47 After all, as previously
noted, the repeals by section 3 of chapter 74-310 took effect on
January 1, 1975, prior to the legislative session that enacted chapter
75-191. This effort of the 1975 legislature to alter the 1974 repeals
as to the two categories of procedural statutes is really less impor-
tant for what was actually accomplished than as example of the
kind of legislative maneuvering that is likely to be encountered in
the confused circumstances under discussion.
Interestingly, the appellate courts of the state have reached sub-
stantially the same conclusions as has the author concerning the
state of the law following enactment of chapter 75-191, but by radi-
cally different explanations of the processes involved. Thus the
courts have apparently accepted without question the efficacy of
section 11 of chapter 75-191 to revive or restore previously repealed
statutes;'" the writer would argue the opposite-that the statute
by reference does not extend to the revival of repealed provisions, as is the case with the
corresponding provisions of the constitutions of some other states, there is apparently no
necessity for such an act to set out the revised laws verbatim.
146. Ch. 75-191, § 11, 1975 Fla. Laws 368 (current version at FA. STAT. § 120.73 (1977)).
147. The ambivalence is well illustrated by the opinion of the First District Court of
Appeal in a recent case in which it was applying the provision. State v. Willis, 344 So. 2d
580 (Fla. 1st Dist. Ct. App. 1977). The opinion of Judge Smith raises the question of which
of the previously repealed provisions "the 1975 Legislature restored." Id. at 585.
However, the same opinion states that "Inleither may it be supposed that, by enacting
Chapter 75-191, the legislature preserved from repeal the baffling array of disparate statutes."
Id. at 587 (emphasis added).
148. See Gulf Pines Memorial Park, Inc. v. Oaklawn Memorial Park, Inc., 361 So. 2d 695
(Fla. 1978); Adams Packing Ass'n v. Florida Dep't. of Citrus, 352 So. 2d 569 (Fla. 2d Dist.
Ct. App. 1977); Department of Transp. v. Morehouse, 350 So. 2d 529 (Fla. 3d Dist. Ct. App.
1977), cert. denied, 358 So. 2d 129 (Fla. 1978); United Faculty v. Branson, 350 So. 2d 489
(Fla. 1st Dist. Ct. App. 1977); School Bd. v. Mitchell, 346 So. 2d 562 (Fla. 1st Dist. Ct. App.
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could not have such an effect. The reason is that the 1975 enactment
was wrongly addressed. The enactment amended chapter 120 of the
Florida Statutes by adding a new section; and it addressed its state-
ment of legislative construction to chapter 120, saying that
"[n]othing in this chapter shall be construed to repeal any provi-
sion .... "
But chapter 120 did not-indeed, could not-repeal anything.
The repeal of law is a dynamic transaction that can only be accom-
plished by legislative act. Its quality is essentially the
same-because it is the opposite-as the enactment of law, and of
course it would never be asserted that a statute was enacted by a
codified law. The 1974 repeals were accomplished by section 3 of
chapter 74-310. It is true, of course, that section 3 was later codified
as section 120.72(1), Florida Statutes; however, it accomplished the
repeal as a section of an act of the legislature.
In the peculiar circumstances involved here, this erroneous judi-
cial construction of chapter 75-191 was apparently harmless. As can
be seen by the portion quoted above, chapter 75-191 directed its
attempted nullification of prior repeals to two categories of law. As
to provisions granting "the right to a proceeding in the circuit court
in lieu of any administrative hearing," the courts concluded that the
statutes that had been repealed in 1974 and then revived by chapter
75-191 were those providing for judicial enforcement of administra-
tive action. The leading statement was in an opinion authored by
Judge Smith for the First District Court of Appeal:
But the 1975 legislation was effective to preserve the effect of stat-
utes granting circuit courts jurisdiction of proceedings "in lieu of
an administrative hearing." Such statutes abound, and they are
entirely different from the statutes, replaced by the 1974 Act,
which provided for judicial review of adjudicative orders. Thus,
certain agencies are authorized by statute to seek circuit court
injunctions against violation of statutory standards of administra-
tive regulations pertaining to citrus, tobacco, cattle, poultry, and
other agricultural and business enterprises, and the injunction is
plainly in lieu of other administrative remedies that may be avail-
able. The public records act, Chapter 119, and the public meetings
act, Section 286.011, plainly authorize suits for injunction in cir-
cuit courts in lieu of administrative remedies. Chapter 75-191
made clear that those statutes should not be considered as re-
placed or repealed by Section 120.72(1) of the 1974 Act. "'
1977), cert. denied, 358 So. 2d 132 (Fla. 1978); State v. Willis, 344 So. 2d 580 (Fla. 1st Dist.
Ct. App. 1977); Florida Dep't of Revenue v. Estero Bay Dev. Corp., 336 So. 2d 479 (Fla. 2d
Dist. Ct. App. 1976), cert. denied, 345 So. 2d 422 (Fla. 1977); Department of Revenue v.
University Square, Inc., 336 So. 2d 371 (Fla. 1st Dist. Ct. App. 1976).
149. State v. Willis, 344 So. 2d 580, 588 (Fla. 1st Dist. Ct. App. 1977).
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But statutes providing for judicial enforcement of administrative
action were never reached by the 1974 repeal in the first place. Only
those statutory provisions that related to rulemaking, agency or-
ders, administrative adjudication, or judicial review were to be con-
sidered as having been replaced by the new APA. Although
"enforcement of administrative action" was belatedly added as an
element of administrative procedure in 1978,110 it was not one of the
listed elements at the time of the 1974 repeals. Therefore, it would
seem that the revival that could not be was applied to repeals that
never occurred, and no harm was done.
As to the second category of law identified in section 11 of chapter
75-191- i.e., jurisdiction of the circuit courts "to render declaratory
judgments under the provisions of chapter 86"-the courts never
specified the precise extent of the 1974 repeal, apparently being
satisfied to hold, in effect, that whatever was repealed was revived
by chapter 75-191. The present writer would argue that the Declara-
tory Judgments Law was repealed by the 1974 act to the extent that
it related to, or provided for, judicial review of administrative ac-
tion. After all, judicial review was the only one of the four elements
of administrative procedure listed to which statutes having to do
with judicial procedures could relate.
Another 1977 holding by the First District Court of Appeal had
the effect of bringing the judicial view and this author's view into
practical, if not doctrinal, agreement. In School Board v. Mitchell, '"
Judge Boyer, writing for the court, built on the earlier analysis of
Judge Smith in the context of the declaratory judgment form of
action. He indicated that review of the cases confirmed a growing
judicial deference to the results of the administrative process, espe-
cially when they followed quasi-judicial proceedings offering the
essential safeguards of notice and hearing. Observing that the cir-
cumstances requiring the intervention of the circuit courts in the
administrative process had been considerably narrowed by the 1974
act's extension of the judicial-type hearing to substantially all forms
of administrative action, Judge Boyer concluded that "in the vast
majority of cases, the sole method of challenging agency action,
whether formally recognized as an 'order' or a 'rule', as it affects the
substantial interests of a party is by petition for review to the appro-
priate District Court of Appeal."''1 2 In short, the declaratory judg-
ment remedy can be resorted to only in extraordinary circumstan-
ces. Since this is tantamount to saying that the declaratory judg-
150. Ch. 78-95, § 57, 1978 Fla. Laws 146 (codified at FLA. STAT. § 120.72(1) (Supp. 1978)).
151. 346 So. 2d 562 (Fla. 1st Dist. Ct. App. 1977), cert. denied, 358 Sb. 2d 132 (Fla. 1978).
152.' Id. at 568.
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ment procedure is not normally available for the purpose of obtain-
ing judicial review of administrative action, the result is the same
as if chapter 75-191 were held ineffectual to nullify the 1974 partial
repeal of chapter 86.
In Department of Transportation v. Morehouse, "I the Third Dis-
trict Court of Appeal affirmed that the limitation on resort to the
declaratory judgments procedure announced by the First District in
the Mitchell case was to be judicially defined and rigorously en-
forced. Although finding that the circuit court did have jurisdiction
in the circumstances of that particular case, the court warned,
"[w]e admonish against attempts to evade appropriate review pro-
cedures by clothing claims for coercive relief in raiment of dubious
constitutional dimensions in order to bootstrap such claims into
subjects for declaratory decrees." '54
In summary, the effort of the legislature, by enactment of section
11 of chapter 75-191, to revive specified categories of statutes re-
pealed in 1974 as having been replaced by the new APA, proved
abortive by any standards. Moreover, the extent of confusion with
which the statute was applied by the courts of the state speaks
loudly for more direct forms of legislative action.
V. CONCLUSIONS
In view of the extended discussion that has been devoted to some
of the principles encountered, it seems appropriate to recapitulate
the main facts that have been established:
1. At the time of the original enactment of the new APA in 1974,
the legislature was forthright in addressing the problem of the rela-
tionship that was to exist between the new act and existing statu-
tory provisions governing the procedures followed by state agencies.
2. The relationship provided for was that the new APA was to
constitute the sole statutory law on the subject of administrative
procedures for virtually all state agencies. It was provided that the
new act was to replace all provisions of the 1973 Florida Statutes
relating to rulemaking, agency orders, administrative adjudication,
and judicial review of administrative action. This, of course,
amounted to the implied repeal of such provisions.
3. Pursuant to a mandate contained in the 1974 act, a reviser's
bill was prepared identifying approximately 650 Florida Statutes
sections containing repealed provisions.
153. 350 So. 2d 529 (Fla. 3d Dist. Ct. App. 1977), cert. denied, 358 So. 2d 129 (Fla. 1978).
154. Id. at 533; accord, Gulf Pines Memoral Park, Inc. v. Oaklawn Memoral Park, Inc.,
361 So. 2d 695 (Fla. 1978); Department of Revenue v. AMREP Corp., 358 So. 2d 1343 (Fla.
1978); Carrollwood State Bank v. Lewis, 362 So. 2d 110 (Fla. 1st Dist. Ct. App. 1978); Adams
Packing Ass'n v. Florida Dep't of Citrus, 352 So. 2d 569 (Fla. 2d Dist. Ct. App. 1977).
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4. The legislature failed to review and pass the reviser's bill in
the 1975, 1976, and 1977 sessions. Consequently, the repealed provi-
sions continued to be published in the Florida Statutes.
5. Florida case law provides substantial support for the proposi-
tion that, as a result of continued publication in the Florida Stat-
utes and the biennial enactment of the Florida Statutes into posi-
tive law, the various provisions that were repealed in 1974 as having
been replaced by the new APA have been revived. However, before
this proposition can be relied upon, it requires a more authoritative
judicial statement than it has received to this time.
6. The 1978 legislature enacted chapter 78-95, which purported
to settle the question of the relationship between the new APA and
preexisting statutory provisions relating to administrative proce-
dures required of state agencies. Insofar as relevant here, this act:
a. Amended the 1974 statement of legislative intent to provide
that existing law relating to the named elements of administrative
procedure is superseded by the new APA only to the extent that it
conflicts with chapter 120.
b. Amended approximately 325 Florida Statutes sections, con-
forming them to the amended statement of legislative intent.
c. Added the elements of "licensing procedure" and
"enforcement of administrative action" to the repeal formula codi-
fied in section 120.71(1).
d. Extended the amended repeal formula of section 120.72(1) to
provisions contained in Florida Statutes 1977.
7. Aside from the possible argument described in paragraph 5
above, no doctrinal basis exists for finding that provisions repealed
in 1974 as having been replaced by the new APA, and not subse-
quently repealed by chapter 78-95 or another act of the legislature,
have since been revived. The other possibilities explored were:
a. That chapter 78-95 contained some statement of legislative
intent that such provisions be revived.
b. That there was such a revival pursuant to subsequent legisla-
tive construction of the repeal language of chapter 74-310, as was
attempted by enactment of section 11 of chapter 75-191.
A. The Consequences
Where do the facts established by the foregoing leave us? What
are the consequences for the state agencies and for members of the
regulated public who consult the Florida Statutes to determine the
procedures they should follow in pursuit of their rights, or to deter-
mine whether the procedures followed by a state agency are proper
and sufficient?
The consequences for the state agencies are probably not very
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serious. The basic change of direction resulting from the 1978 injec-
tion of the concept of "conflict with chapter 120" into the APA's
statement of legislative intent, even if facially accepted, does not in
any way relieve the agencies from the full rigor of the new APA. It
applies as before-across the board-to all agencies within its
ambit. On the other hand, compliance with the new APA does not
excuse an agency from also complying with other statutory provi-
sions that are not in irreconcilable conflict with the APA. 155
However, consider the lot of a member of the public who contem-
plates a confrontation with a state agency and consults the current
edition of the Florida Statutes to determine his procedural obliga-
tions. Assuming his sophistication and access to the necessary mate-
rials, if he finds an applicable procedural provision outside the APA
he might be forced to consider the following issues: Had the provi-
sion been repealed by the 1974 act that created the new APA? Was
the section published in the 1973 Florida Statutes, so as to come
within the 1974 repeal? If the history note to the section shows an
amendment subsequent to 1973, was the 1973 text such as to bring
the provision within the repeal? Did the provision, as it existed in
1973, relate to rulemaking, agency orders, administrative adjudica-
tion, or judicial review of administrative action? Does the provision
relate to "licensing procedure"? (If so, it was probably caught by the
1974 repeal as relating to "agency orders" or "administrative adju-
dication," notwithstanding the implication of chapter 78-95 that
"licensing procedure" was a newly added element.) Even though
repealed in 1974, is there some basis for concluding that the provi-
sion has since been revived? (Otherwise, why does it continue to be
published as part of the state's law?) If the section in question was
not repealed by the 1974 act because enacted subsequent to 1973,
does it conflict with some provision of chapter 120 to the degree
requisite for bringing about implied repeal or amendment?
The limiting concept of "conflict with chapter 120," added by the
1978 legislature, is so productive of potential confusion for the user
of the statutes that it is deserving of separate comment. 56 To begin
with, there is the initial question of just which statutory provisions
are subject to this limiting concept. Absent.some procedure or
theory for the revival of the repealed provisions prior to the 1978
session, it would not apply to a provision that was present in the
155. Lest this notion of duplicated applicability seem unrealistic, note that at least one
other state makes express provision for it: "[clompliance with the procedures prescribed by
this chapter does not obviate the necessity of complying with procedures prescribed by other
provisions of the statutes." Wis. STAT. ANN. § 227.031 (West 1957).
156. Ch. 78-95, § 57, 1978 Fla. Laws 146 (current version at FLA. STAT. § 120.72(1) (Supp.
1978)).
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1973 Florida Statutes. On the other hand, it does have a legitimate
applicability to any provision enacted during the 1974 session or
subsequently, since such provisions would not have been within the
1974 repeal and therefore would have been a proper object of legisla-
tive action in 1978.
Although the 1978 legislature repealed or amended some 475 sec-
tions of the Florida Statutes in order to bring them into conformity
with the statement of legislative intent, as amended by the addition
of the conflict principle, that does not relieve the user of the statutes
from assessing for himself the degree of conflict between the provi-
sion he is contemplating and the APA; indeed, the 1978 act con-
tained an express disclaimer that "[f]ailure of [this act] to amend
or repeal any provision in the Florida Statutes does not imply that
that provision is not in conflict with, superseded by or unnecessary
in light of chapter 120." 11 The "conflict" referred to is more than a
mere difference; it is more than mere "inconsistency." The differ-
ence must be so great as to make the two provisions irreconcilable. 5 '
But wherever the dividing line is drawn, there is usually room for
disagreement as to whether the degree of conflict is sufficient to
result in implied amendment or repeal. After all, disagreement
arises among attorneys every time the issue of conflict between two
statutes requires adjudication, and this is a frequent object of litiga-
tion.
A compelling example of the inherent difficulty of assessing the
degree of conflict between two statutory provisions can be seen in
materials already described in the present article. It will be recalled
that the April 1977 report of the staff of the Joint Administrative
Procedure Committee and the bill developed during the 1978 session
by the Administrative Procedure Subcommittee of the House Gov-
ernmental Operations Committee purported to do pretty much the
same thing. Both started with the APA reviser's bill as updated
following the 1976 session, and both attempted to identify those
provisions marked for deletion in the reviser's bill that were also in
conflict with chapter 120.
Interestingly, the degree of disagreement between these two
groups of experts was substantial. The joint committee staff had
approved 450 Florida Statutes sections for deletion.'59 Of those, ap-
157. Id., § 1 (current version at FLA. STAT. § 120.722(4) (Supp. 1978)).
158. See Miami Water Works Local No. 654 v. City of Miami, 26 So. 2d 194 (Fla. 1946);
American Bakeries Co. v. Haines City, 180 So. 524 (Fla. 1938); Scott v. Stone, 176 So. 852
(Fla. 1937); Walton Cty. v. Board of Pub. Instruction, 161 So. 2d 45 (Fla. 1st Dist. Ct. App.
1964); 82 C.J.S. Statutes § 290 (1953); 73 AM. JR. Statutes § 392 (1974).
159. Report from Carroll Webb, Executive Director of the Joint Administrative Procedure
Committee, to Senator Lewis, Chairman of the Joint Administrative Procedure Committee
(Apr. 18, 1977).
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proximately 100 were omitted from the subcommittee's bill that was
enacted as chapter 78-95. On the other hand, the house subcommit-
tee included in its bill provisions contained in approximately 165
Florida Statutes sections in addition to those that had been ap-
proved by the joint committee staff. 6'
The upshot is that each user of the statutes is put to the burden
of either standing the cost and inconvenience of conforming to the
APA and also to the provision of the agency's law or undertaking
the difficult assessment of the degree of conflict between the two.
Presumably, agency counsel and other personnel will in time work
out the relationships required within the agency's statutes. For oc-
casional users of the statutes, the prospect is for confusion without
end.
B. Recommendations
As the focus of the present article has been narrow, so should the
recommendations be narrowly focused. As the principal thrust of
the discussion has been to point up the doctrinal bases for wide-
spread confusion concerning the current status of much of Florida's
statutory law regulating the administrative procedures to be fol-
lowed by state agencies, the recommendation should be directed
toward alleviating that confusion.
1. Correction by Legislative Action
Since the confusion was created by legislative action (perhaps
more properly, inaction), the most obvious corrective is by legisla-
tive action. The following language of a proposed bill is suggested
as appropriate:
A Bill to be Entitled
An Act Relating to the Florida Statutes; reviving certain provi-
sions of the Florida Statutes which were repealed by implication
pursuant to section 3, chapter 74-310, Laws of Florida, as having
been replaced by that act; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. It is the sole purpose of this act to dispel possible
160. The suggested comparison of the work products of the staff of the Joint Administra-
tive Procedure Committee and the house subcommittee is not precise. Some of the differences
resulted from amendments to, or repeals of, the subject sections in the 1977 session, for which
the reviser's bill had not been updated. Also, there were legitimate policy differences between
the two-for example, the house subcommittee retained numerous statutory cross references
to ch. 120 which the reviser and the joint committee staff both marked for deletion as
redundant. Nevertheless, the broad picture of disagreement that remains concerning the
existence of conflict is instructive.
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confusion concerning the present status of the various statutory
provisions described in section 2. Therefore, it is the legislative
intent simply to restore the affected statutory provisions to the
status that would have characterized them had section 3, chapter
74-310, Laws of Florida, never been enacted.
Section 2. All provisions of the Florida Statutes 1973 relating
to rule-making, agency orders, administrative adjudication, or ju-
dicial review of administrative action, except marketing orders
adopted pursuant to chapters 573 and 601, and therefore repealed
by implication by section 3, chapter 74-310, Laws of Florida, as
having been replaced by that act, and not subsequently repealed
or amended by chapter 78-95, Laws of Florida, or other legislative
act, including any act passed during the 1980 session, are hereby
revived and restored to full force and effect.
Section 3. This act is not intended to affect any statutory pro-
vision that does not qualify for revival by it.
Section 4. This act shall take effect upon becoming a law.
The proposed statutory solution has the following features:
1. It constitutes revival by reference and avoids the impossible
task of achieving unanimity, or even general agreement, concerning
the identification of the specific sections affected. Since Florida's
constitutional prohibition against amendment by reference'"' does
not refer to revival also, as do the corresponding provisions of some
other state constitutions, there is apparently no barrier to this ap-
proach.
2. Although the proposed act is drafted to operate prospectively,
that would seem to be all that is required in the premises. In any
event, the likelihood is that many of the provisions involved have
been treated as viable law up until now.
3. The basic purpose is to legitimize the status quo as to the
affected provisions.
2. Correction by Judicial Action
A substantial portion of the text was devoted to exploring the
Florida precedents for and against the proposition that a repealed
provision. of the Florida Statutes that is carried forward into the
succeeding edition of the Florida Statutes is, by virtue of the legisla-
tive enactment of the Florida Statutes into positive law, thereby
revived and retained in full force and effect. The conclusion was
that, on balance, the precedents provided substantial support for
this proposition, but that they were probably not sufficiently consis-
tent and notorious to be relied upon. Of course, this deficiency could
161. FLA. CONST. art. III, § 6.
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be quickly eliminated by an authoritative holding on that matter by
the Florida Supreme Court.
Actually, a judicial declaration of doctrine that would eliminate
the present uncertainty as to the status of this body of statute law
relating to administrative procedure would in some ways be superior
to the legislative solution. Thus, it would not only resolve the pres-
ent uncertainties, but it would also establish the principle for the
future. Moreover, the judicial solution would rest more easily on
legislative sensibilities.
The problem, of course, is how to get the question before the court
for an authoritative holding. The advisory opinion path is not prom-
ising. 12 There is no assurance that the Governor would be suffi-
ciently interested in the particular question to exercise his preroga-
tive of requesting the opinion. There is no assurance that the mem-
bers of the court would consider the question sufficiently related to
the Governor's executive function to justify their responding to the
request. Again, constituting merely the opinions of the individual
justices, and not the court itself, an advisory opinion would lack
authority as precedent."' Finally, and most compelling, it is diffi-
cult to see how the justices could deal with this issue without the
outcome turning primarily on the construction of the biennial adop-
tion act, which constitutes the so-called reenactment. Time and
again, the court has refused to respond to requests for advisory
opinions on the basis that its constitutional duty was to advise
concerning the constitution, not the statute law. "4
On the other hand, the prospect for this issue reaching the court
by the regular channels of litigation seems relatively favorable. The
uniqueness of the present situation relating to the new APA has
already been remarked on. However unique the transaction, it now
presents many opportunities for such an adjudication. Approxi-
mately 170 Florida Statutes sections containing provisions marked
for deletion in the reviser's bill as having been repealed in 1974 were
omitted entirely from chapter 78-95, by which the 1978 legislature
sought to settle the matter. The only possible basis for their omis-
sion was that they were not in such conflict with chapter 120 as to
warrant their implied repeal. Assuming then that the reviser's staff
correctly identified these provisions as relating to the named ele-
ments of administrative procedure, and assuming also that parties
162. Id. art. IV, § 1(c).
163. See Collins v. Horten, 111 So. 2d 746 (Fla. 1st Dist. Ct. App. 1959). But see In re
The Florida Bar-Code of Judicial Conduct, 281 So. 2d 21 (Fla. 1973); In re Advisory Opinion
to the Governor, 63 So. 2d 321 (Fla. 1953).
164. See In re Opinion of Supreme Court, 22 So. 681 (Fla. 1897); In re Opinion of Justices,
44 So. 756 (Fla. 1907); In re Advisory Opinion to the Governor, 243 So. 2d 573 (Fla. 1971).
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litigant will often have opposing views concerning the appropriate-
ness of the procedural requirements involved, the prospects are
fairly good for adjudication of the principle of revival by reenact-
ment.
3. The Principle of Statewide Uniformity
Since it was well beyond the scope of the present paper to delve
into the complexities of the questions of the desirability and feasi-
bility of imposing statewide uniformity of administrative proce-
dures upon all state agencies, it is inappropriate to offer firm recom-
mendations on the matter. However, superficial though the forego-
ing discussion of this phase of the problem has been, it did serve to
identify and delineate some of the hardships imposed on the users
of the statutes by the partial retreat from the ideal of statewide
uniformity originally aspired to.
Professor Levinson and others have pointed out that the Florida
act has features that tend to soften the harshness of the uniformity
requirement. "First, the Act introduces a new mechanism whereby
agencies can request exemption from all or any part of the Act
... .Second, the Act introduces the informal proceeding for some
types of adjudication, while preserving the formal proceeding for
others . ,,"115 Similarly, although of doubtful constitutional valid-
ity, the act's provision for an independent pool of hearing officers,
borrowed from California, is also well calculated to make the rela-
tively complex act congenial to less sophisticated agencies, thereby
promoting the cause of statewide uniformity. Finally, there is the
undoubted fact that the state's bureaucracy did in fact survive the
four-year period during which the requirement of statewide uni-
formity was presumably being enforced.
In short, there seems good reason for the legislature to reconsider
the question of statewide uniformity and its 1978 retreat from that
ideal.
165. Levinson, A Comparison of Florida Administrative Practice Under the Old and the
New Administrative Procedure Acts, 3 FLA. ST. U.L. REV. 72, 74 (1975) (footnotes omitted).
Professor Levinson was a member of the Florida Law Revision Council during the period it
developed its proposals which were substantially enacted as the new APA.
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